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PREFACE

I have spent most of my life as a human rights thinker and advocate. My 
outlook on the human rights project has often been contradictory, but for 
a reason. I am both sympathetic and critical. This is a paradox to most, 
although not to me. There are aspects of the human rights corpus—and 
its movement—that are deeply seductive. But there are others that are 
completely repulsive. I feel that I am simultaneously both an outsider and 
an insider. The human rights project is an uneasy political home to those 
who, like me, have been orphaned by dominant political ideologies and eco-
nomic theories. In it, I see a sliver of hope for the redemption of the worst 
excesses of negative human proclivities. But I do not see it—as currently 
conceived—as an adequate answer to human privation and powerlessness. 
That is why I have written this book—to critique the human rights move-
ment for its normative shortcomings, but also to hold out hope that it can 
be reconstructed as a medium for a fuller human liberation.

No scholar can credibly deny that the human rights corpus has noble 
aspirations. Its impulses, grounded in humanism, are basically correct—to 
protect the individual and society from the tyranny of the state and the 
barbaric instincts of fellow human beings. But to do so, it purports to create 
what it thinks is the most liberating vision for the good society. Central to 
that vision is the nature of man according to the human rights project. It 
fundamentally thinks that man is an individual egoist, the sort of creature 
whose autonomy from, and equality to, others must drive society. Everything 
else, including the norms and structures of society, rises out of this basic 
premise. This, in my view, is the fundamental flaw of the logic of the official 
human rights movement. And, unfortunately, it is the rationale for virtu-
ally all human rights documents—the important founding texts such as the 
Universal Declaration of Human Rights and the International Covenant on 
Civil and Political Rights, as well as all the others that use them as starting 
points. In my view, this philosophical tradition necessarily creates a society 
governed by the market, that is, by norms related to open competition 
among individuals, communities, and societies.

I do not deny, nor do I disagree, that the human person is an extremely 
important index in the universe. But I refuse to worship the individual egoist 
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and to valorize her, although I will not abandon her atomized uniqueness. 
Human beings are not the only creatures, or things in the universe, that 
matter. Since we—humans—seem to have a large capacity to affect our 
universe, it only makes sense that we temper our selfishness with humility. 
Yet humankind has been anything but humble. Humans have abused each 
other and the universe in ways that haunt the conscience. Have political 
democracy and human rights tempered some of these abuses? The answer 
is certainly in the affirmative. But could they have done more? I think 
there is no doubt that the construction of political society could have been 
reimagined to produce less horrible results. The entire Cold War period, 
for example, was a blight on both the East and the West. So has been 
the current period of economic globalization and free market triumphalism. 
More people have been lifted out of dire poverty, but many more have been 
consigned to the margins. The environment is being destroyed by business 
interests, and there seems to be no sign of a return to environmental sobriety.

It is in this context that I ask myself, Can anything be done to redeem 
the human rights corpus, as well as its movement and discourse? I think 
so. I believe that the corpus as it stands today has nuggets of wisdom from 
which we can reconstruct a fuller project of humanity, but it will be a 
huge challenge. We can start by deconstruction. By this I mean treating 
the corpus not as a holy text, but as a suggestion for the human condition. 
Zealous advocates of the corpus should step back and accept that the status 
quo is not the answer. They must agree that theirs has been a valuable 
contribution but a woefully incomplete, and even at times misguided, one. 
The current corpus is largely a product of the West, which even the zeal-
ous advocates would accept without too much disagreement. It is a glass 
that is half-empty. If that is accepted, then we can think of inviting other 
milieus—cultural, religious, political, local, philosophical, normative, ethi-
cal, moral, and historical—to make their contributions. The human rights 
project must accept that there are ways of knowing other than European, 
white, and from the global North. It is only from a healthy intercourse of 
different types of knowledge that a new human rights project can emerge.

My hope for this book is that it will open new doors and permit more 
searching—and less defensive—conversations about the reconstruction of 
the human rights project. A reexamination of human rights standards, and 
how they have been set, is necessary. Where do I think most of the energy 
for rethinking the human rights project will come from? I argue here that 
universities will play a large role; in fact, I believe the leadership for decon-
struction and reconstruction will come from the academy. However, I believe 
that the academy in the North—and academics whose primary intellectual 
orientation is from the North—are unlikely to lead this renaissance. The 
reason is that they are too steeped in the cultural milieu that gave us the 
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status quo. They can, and should, be partners. But this exercise needs fresh 
eyes, totally different perspectives, and a geopolitical shift in intellect. It is 
not that I doubt the ability of my colleagues in the North to exercise the 
skepticism that is necessary; rather, I think that the voices that have been 
shut out are the only ones that are likely to say something really new.

Like several other human rights thinkers, I have struggled to reconcile 
my competing fidelity and opposition to human rights. This is a cognitive 
condition that afflicts most scholars of international law whose native origin 
or intellectual orientation is of the South, or the so-called third world. I 
cannot really describe it in a way that my Northern colleagues can fully 
internalize. It is an “outsiderness” and “otherness” that is both imposed from 
the West on me, but also intrinsic in me because of my location in the 
human rights field, and in international law more generally. I know, as do 
most Africans and Asians, for example, that the human rights corpus has 
an “alienage” to it that smacks of the colonial project. Certainly that is the 
way the discourse and language of human rights has been constructed. As 
a person from the third world, I am supposed to be redeemed and “saved” 
by human rights, which supposes that my natural state is as the barbarian 
and the savage. In the past, I have decried this phenomenon of the human 
rights corpus as a project of the empire,1 and I believe this is what must 
change for human rights to acquire the sort of legitimacy and effectiveness 
that could transform the world.

The human rights project has “othered” me. The question is how it 
can be rethought and remade so that I can be an insider. Perhaps this is not 
possible, but that would be too pessimistic. As a scholar who subscribes to 
the school of thought known as Third World Approaches to International 
Law (TWAIL), I do not seek to throw the baby out with the bath water. My 
project is to deconstruct, reconstruct, and build a world without hegemonies 
where conditions of underdevelopment—especially in the South, but also 
the North—can be eradicated.2

For these reasons I am not vexed by the inherent contradiction in the 
way I view human rights. I am comfortable working with grassroots organiza-
tions—human rights actors and thinkers from below—in the South as they 
battle state tyranny, the ravages of globalization, domestic violence, envi-
ronmental degradation and climate change, and other modern calamities. In 
these struggles, I often deploy human rights language, some of it very liberal, 
when the situation demands it. I have collaborated with human rights work-
ers in the South to think through statutory and constitutional formulations 
and interpretation from a multiplicity of lenses, including some dominant 
Western theoretical predicates. A case in point has been in the fight for the 
rights of sexual minorities. But I have also worked with advocates in the 
South who had little normative help from the human rights corpus as they 
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confronted the indignities of globalization and primitive capitalism. This is 
where human rights thinkers need to depart from the status quo. There is 
no better place to start this journey than to unpack and reconstruct human 
rights standards. The time to do so is now.

Makau Mutua
Rome, Italy; Addis Ababa, Ethiopia; and Buffalo, New York

June 2015
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INTRODUCTION

Over the last several decades, the thinking among human rights scholars, 
states, and activists has been that international action on human rights 
should move from setting legal standards, or norms, to implementing existing 
standards. The usefulness of some new standards has been questioned, and 
there seems to be a growing disenchantment with the push for new stan-
dards. At its simplest, the issue is that treaty making in the area of human 
rights has, in some ways, become complicated and that, even in cases where 
a text is adopted, there is no guarantee that the treaty is effective. Both 
governments and nongovernmental organizations (NGOs) are divided over 
the value of undertaking negotiations for new texts. Recent negotiations on 
particular standards—for example, the Optional Protocols to the Conven-
tion on the Rights of the Child and the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment—show that 
some states are reluctant to support new standards, even when ratification 
is optional.

The argument to move from standard setting to implementation comes 
from those who feel that there is already a rich corpus of norms that should 
be deployed to combat human powerlessness and egregious rights viola-
tions. Proponents of this view posit that there is an inflation of treaties and 
agreements that may dilute the impact of the rights language. Part of this 
argument is premised on the supposition that standards have already been 
set in all vital areas, and that more norm making is counterproductive. The 
counterargument is that the human condition is never fully knowable, and 
that new—and even old—rights violations are being continually created or 
exposed. New challenges in human relations and the dynamic transforma-
tion of the world by technology and globalization require constant vigilance. 
As barriers—both physical and cultural—give way to a more interconnected 
world, what was “normal” and “acceptable” may become a “violation.” Thus, 
human rights standards, and the ways in which states should respond to 
them, are a moving target and elastic, if truth be told. Violations are them-
selves as dynamic as the norms that must be devised to address them. This 
argument by the proponents of more standards is anchored in a belief that 
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there is no ultimate truth about the human condition and that flexibility 
in creating norms must remain a viable option.

The state of being—the human condition—that occasions a violation 
is not fixed or frozen in time. But the state of being is both physical and 
metaphysical. It is constantly evolving, and with it the complex ways in 
which abuses can occur. As a matter of logic, it is wrong to believe that there 
can be fixity in structures and conditions of power and powerlessness. There 
is no zenith to the vastness of the human condition. This means that the 
work of standard setting is not finite and will never end. To argue otherwise 
would be a failure to recognize that human and social relations are forever 
transforming, creating unforeseen privations and vistas. Two hundred years 
ago, who would have guessed that the gay rights movement would achieve 
the success—no matter how limited—that it enjoys today in the laws of 
various countries and recognition within certain international law milieus? 
Two hundred years ago, who would have dreamt that heads of state would 
be subject to sanction for war crimes, crimes against humanity, and geno-
cide? Who would have expected then that people with disabilities would 
be protected by domestic and international law? Indeed, two hundred years 
ago who would have thought that women would achieve legal equality with 
men? The lesson of history here is that standard setting—norm creation—is 
a continuous, organic process.

This book proceeds from the premise that human rights are one of 
the key theaters of battle and conflict between the state and the citizen, 
between political society and the community. This tension, which is the 
most important one in any society governed by a state, is really about the 
normative definition of the individual and the community against the power 
and authority of the state. What, for example, can the state do—or not 
do—in constructing a vision for the society it governs? Thus, human rights 
norms and texts, although generally legal documents, are fundamentally at 
their core moral codes, compacts between the state and the individual as 
well as the community, on the one hand, and the state and the international 
legal system, on the other. As moral documents, they are a complex stew 
of norms that give justification to the state, the individual, the community, 
and the international legal order. Human rights delineate rights, obligations, 
and power—and the limits of its use—but these are not as important as 
the moral dimensions they seek to vindicate. The legal character of human 
rights is a means, not an end by itself. The end that they justify is human 
dignity. This moral dimension speaks to the vision of the human being that 
is imagined by the human rights project.

Standard setting in human rights may at times look like a mechani-
cal process of negotiation among many stakeholders. But what is at stake 
is fundamentally a moral project. Human citizenship—broadly understood 
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as the right of belonging as a human—sits at the core of the human rights 
idea. But human citizenship does not require legal documents to legitimize 
one’s humanity. It is, rather, a quest for a unifying philosophy of the moral 
and irreducible attributes of humans and the character of the society they 
should live in. That said, this book starts from the premise that human 
rights norms and standards—as conceived and historically developed—arise 
from liberal theory and philosophy. They call for a set of tenets, techniques, 
and processes that define the individual, the society, and the liberal state. 
Human rights norms revolve around the place of the individual within 
the state, with an emphasis on popular sovereignty and the sanctity of the 
human person. This book argues that human rights standards imagine a 
society in which abstract individual autonomy and formal equality are non-
negotiable. This is both a virtue—because individuals are the smallest and 
most important aggregates of society—yet a vice—because the individual 
should not be constructed in a way that overwhelms society. The implied 
plea of this book is the need for a new dialogic dynamic within the human 
rights movement to imagine the new human being in a new society. Can 
this new dynamic overcome the limitations of the traditional and official 
human rights corpus and become the genus for a better society?

A belief that ideas of constitutionalism would be sufficient to guaran-
tee meaningful citizenship has existed for more than two centuries. Human 
rights standards are the outgrowth at the international level of the municipal 
values of constitutionalism, that is, they are the attempt at the universal-
ization of equal protection and antidiscrimination norms. Applied to their 
fullest, these norms would realize the sanctity of the human being imagined 
in runaway individualism, or in the individual as the egoist. This notion, 
which is rooted in the market, is limited as a pathway to full human free-
dom. But the existence of human privation, even in the so-called advanced 
political democracies of the West, has proven the assumption wrong at worst, 
and incomplete at best. What has happened? Why has the promise of the 
free-market society undergirded by individualism and constitutionalism not 
given the world nirvana? Today, many political leaders and thinkers believe 
in one inflexible truth—the centrality of the human rights idea—defined 
as a zenith of human civilization, a resting plateau for human aspiration as 
the sine qua non for the political society that will give human potential 
its largest opportunity to flourish. But is this a belief without underlying 
logic and fact? Why assume that the genius of the human rights idea—of 
the core tenets of liberalism—is incontestable? Is it, in fact, possible to 
imagine a postliberal society? If so, how would that society look, and by 
what norms would it be governed? How would its citizens live? Should 
critics of liberalism and the human rights corpus end their arguments and 
agree with the political leaders and intellectuals who assert that the only 
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project worth pursuing is the perfection of the liberal society? What does 
the political Left have to say about this, or is the Left bankrupt of ideas? 
Are there any great postliberal ideas? These questions are implied in this 
book because the persistence of human powerlessness seems to indicate the 
failure of constitutionalism, human rights, and liberalism to answer the chal-
lenges of privation.

Human progress has historically been possible because of irreverence 
to the status quo and to old ideas. The long stretch of human history 
has been a contest between dignity and indignity. Virtually every politi-
cal revolution—up to and including the 2011 Arab Spring—has been a 
reaction against human indignity.1 Just several hundred years ago, virtually 
every country on earth was undemocratic, as the term is understood today. 
Many things that are unacceptable today were the order of the day—slavery, 
colonialism, blatant racism and misogyny, European supremacy, and unfet-
tered notions of property. So were absolute monarchs, one-party states, and 
inherited leaderships (although some of these historical anachronisms are 
still around); the state was supreme and the individual and community 
were completely subordinate to the state. Many of the worst excesses of the 
past are unacceptable today, and norms and standards—many expressed in 
human rights—have been agreed upon to repudiate many inhuman prac-
tices. Even so, many other inhuman practices that are an affront to human 
dignity remain. That is why revolutions for human dignity will continue. 
Today, there are new global forces that undermine old ideas and the status 
quo and are likely to drive more human revolutions. Some of these new 
forces—at least four of which I discuss here—threaten traditional human 
rights conceptions and seek to rewrite human rights and other standards.

The first disruptive idea is borderlessness, the modern phenomenon 
of the withering away of the physical and metaphysical borders between 
states. The physical border, the most enduring symbol of state sovereignty, 
as a barrier between cultures and peoples is fading fast because humans are 
increasingly resisting organization that assumes the permanency of borders 
between peoples and communities. What does this mean for the human 
rights project, which assumes the permanence of states and borders? The 
slow dissolution of borders is not just the function of global capitalism, or 
technology, or human interdependence. It is a function of a negative under-
standing of borders, that is, as barriers that advance very little human good 
and prevent a lot of positive synergies from happening. To be sure, migration 
has a lot to do with it, but much more contributes to the phenomenon of 
borderlessness, including new understandings of the global commons.

The second disruptive idea is the erosion of patriotism, the notion 
that a national citizen is defined in negative terms, as in opposition to the 
citizens of other countries. Historically, citizens fight wars for their coun-
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tries against other people and states, but a new sense of global patriotism 
is replacing traditional state-based patriotism. Many people view themselves 
as increasingly postnational and denationalized.2 This is the basis for global 
peace movements and civil societies that oppose the militarization of con-
flict or disagreement. This emerging movement “from below” challenges 
the traditional hostilities fostered by the nation-state. Instead, it promotes 
an emerging concept of global—in addition to national—citizenship. The 
loyalties of a growing number of people are not only to the state, but also 
to the global commons. This does not mean that people care less about 
their communities. Quite the contrary—they still care very much, but they 
do not see themselves as living in “gated” cocoons. What happens across 
the border or far away equally concerns them. Traditional nationalism is 
losing its once potent purchase. This breakdown of the “us” versus “them” 
is making people imagine new forms of citizenship.

The third disruptive force is global calamities. Climate change, 
droughts and extreme weather, geological catastrophes such as earthquakes 
and tsunamis, and diseases like Ebola, the pandemic that could be just 
be one flight away to New York from its 2014 epicenter in West Africa, 
contribute to a shrinking sense of security for people worldwide and create 
an unprecedented sense of vulnerability. People in the more affluent West 
thought they were immune to many of these calamities that more severely 
historically affected people in less-developed regions of the world. But this 
is no longer the case. Humans everywhere seem to be joined together by 
the brutal fate of nature. This may mean that people around the globe are 
willing to suspend the “fear” and “distrust” of “the other” for a common 
purpose. Perhaps a more united population can force the political will on 
elites to find universal solutions to these challenges. But one thing is clear—
isolationism is no longer a viable strategy.

The last disruptive force is the withering away of the state. The state is 
not what it once was—the balance of power has tipped from the state to the 
individual, the community, nonstate actors, armed groups, corporations, and to 
international institutions and extraterritorial forces. This is true for the United 
States, still the most powerful state in the world today, as well as emerging 
China, another powerful state vis-à-vis its own citizens, where political elites 
are slowly coming under increasing domestic pressure. The mass upheavals of 
the 1980s and 1990s that collapsed one-party and Soviet bloc ruling elites in 
Eastern Europe and the Soviet Union, Africa, and Latin America will find 
and eventually overtake the opaque Chinese state. If anything, the Arab 
Spring seemed to spell doom for states that foster human indignity. Citizens 
are looking for a new compact and meaning to their lives, and civil societies 
are playing an ever-growing role. Technology and the Internet have taken 
from states the power to control information and prevent mass mobilization 
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and governance. Finally, capitalism, the great enabler of the liberal state, is 
in deep moral, practical, and economic crisis. The near collapse of the U.S. 
economy in 2008 and the resultant erasure of existing economic assumptions 
unhinged the sanctity of the market. More importantly, it showed just how 
fragile and temporary even the most stable states can be. All of these impon-
derables have come together to disrupt elites and states. They are changing the 
way the world thinks about citizenship and the responsibilities of individuals. 
What is evolving as citizenship will depend on how thinkers and grassroots 
mobilizers fashion new theories and practice. The old ideas of constitutional-
ism and liberalism—or standard human rights norms—may no longer fill the 
void, and, therefore, a reconstruction of the human rights project—and the 
standards and norms central to it—is unavoidable.

With this in mind, this book navigates the space between those who 
think new standards are necessary and those who believe that the era of 
standard setting is virtually over. It examines the nature and recent evolution 
of international human rights standard-setting processes and focuses attention 
on the complex and often highly politicized world in which norms are created 
in high councils of state. While it does not claim to be an exhaustive study of 
all recent standard-setting cases, this book identifies poignant issues and the 
peaks and valleys of the usually tortured processes. It analyzes the effective-
ness of those processes and the role of different actors, and seeks to identify 
possible new avenues in standard setting. Key to this book’s insights are the 
particular orientations, vantage points, biases, strengths, and weaknesses of 
the various actors. Through the examination of different standards and their 
context, this book seeks to understand the processes involved in standard 
setting and to draw lessons from them. The aim is to provide analyses and 
guidance, including fresh thinking, to human rights experts and human rights 
NGOs that seek to initiate or advocate for new human rights standards, as 
well as to officials in intergovernmental and governmental organizations that 
are involved in standard-setting processes. Ultimately, human rights standards 
are meant to reduce human powerlessness. That is why this book is a work 
of empathy as much as it is a labor of the intellect. It eschews the view that 
there is anything like disinterested scholarship because all scholarship has 
social relevance and, hopefully, utility.

This book specifically examines the history and genesis of four cases 
where standards have been recently drafted or amended: the Draft Optional 
Protocol to the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment; the Declaration on Human Rights 
Defenders otherwise known as the Declaration on the Right and Respon-
sibility of Individuals, Groups and Organs of Society to Promote and Pro-
tect Universally Recognized Human Rights and Fundamental Freedoms; the 
Declaration on the Right to Development; and the Guiding Principles on 
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Internal Displacement. These cases were chosen as much for their diversity 
as for their significance in the human rights corpus. They touch on old prob-
lems and emerging challenges. Some of them were attempts to plug a deficit 
in the original treaty instruments. In others, advocates were attempting to 
stretch the frontier of human freedom. Yet others focus on unpopular causes 
or interests. I consulted different actors involved in negotiations leading to 
the adoption of these instruments; some of them were intimately involved 
in the creation of the standards, while others were agitators at the margins 
of the processes. Several brought very distinct perspectives to their roles. 
Some saw themselves as complete outsiders to standard setting while others 
evinced the confidence of insiders—“owners” of the processes. Their insights 
were useful in allowing the research to draw conclusions in relation to each 
case study, and, eventually, in relation to standard setting in general. This 
phase of the research—interviewing live actors—was indispensable to the 
conclusions drawn in this book. Arguably, the actors are the most important 
element in the whole process.

Against this background, this book asks several primary sets of ques-
tions: First, by what formal and informal processes have recent standards 
been established? This question seeks to unveil both the “open” and “hid-
den” aspects of standard setting. While both formality and informality can 
mask deep-seated deficits and agendas, it is the informal processes that raise 
the most questions. Second, what have been the strengths and weaknesses 
of those processes in different cases? Did some of the processes exhibit 
particular issues of interest that would affect the final outcomes? Third, 
what lessons can be drawn from a study of these processes? Fourth, which 
benchmarks are useful? Fifth, what strategic options should NGOs consider 
as they plan ahead? In other words, how and what should NGOs learn from 
these options in crafting how to respond in the future? Sixth, what new 
approaches should be explored in relation to standard setting? Is there room, 
or reason, to explore new approaches? Seventh, should some of the resources 
that currently go into standard setting be focused elsewhere? Should there 
be a reallocation of resources based on what needs to be prioritized? If so, 
on what? Finally, which new standards are necessary and which are not, and 
why? Can organizations cooperate to agree on priorities and criteria? What 
constraints and opportunities need to be considered? Ultimately, this book 
wants to engage the academy in rethinking and reconstructing the human 
rights project.

The book opens with a discussion of the central question of whether 
international action on human rights should move from setting standards to 
implementing existing standards. This question—whether to drop the quest 
for new standards—forms an enduring thread in this book. This book then 
looks at the historical antecedents of the problem, and the origins of the 
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regime of the international human rights corpus, including an examination 
of the Universal Declaration of Human Rights as the key textual norma-
tive foundation. It addresses the historic, cultural, and political subtext of 
the human rights corpus. Establishment scholars and activists in human 
rights have been reluctant, if not hostile, to probing critiques of the human 
rights movement. Movement activists and thinkers display a great amount 
of zeal in treating criticism as heresy, or a form of human rights pagan-
ism, if the critiquers are “insiders.” So the pressure to conform and toe 
the party line is intense, and ostracism is not uncommon. Even so, there 
is hardly universal agreement about the universality of the human rights 
corpus. For this reason, this book casts a critical eye on the philosophical 
pivots of the movement. The book then describes and analyzes the actual 
process by which standards are set. This chapter is not mechanical, and is 
not meant to be. Rather, it is an attempt to unveil the nuts and bolts of 
the standard-making processes. It looks at the different types of documents 
that are used to encapsulate norms, the weight of these different platforms, 
and the bargaining techniques, including obstruction, that characterize the 
process. It considers the question of ownership of norms and the constituen-
cies who stand behind the standards.

This book delves into the implications of the proliferation of actors in 
the standard-setting process over the past three decades. The base of actors 
at the beginning was narrow and very limited to a select group of powerful 
states and interests. Such exclusivity, although not completely gone, has 
been tempered by the entry onto the world stage of the so-called third world. 
This book argues that this diversity of players has significantly influenced 
lawmaking. Voices from Asia, Africa, the Pacific, Latin America, and other 
previously marginalized interests have added complexity and nuance to stan-
dard setting. More importantly, this multiplicity of actors has expanded the 
normative reach of the human rights corpus. The next chapter in the book 
examines closely the role of nongovernmental organizations—the establish-
ment ones in the North,3 and the insurgent NGOs in the South—in relation 
to the processes. It identifies the leading, but complex, role that they often 
play in relation to the development and adoption of standards. What is 
the relationship between NGOs from these diverse parts of the globe, and 
how do their interactions shape norm-making processes? Nor does this book 
overlook the important question of deficits in the process of identifying and 
adopting standards. It analyzes that question in relation to three specific 
deficits: numbers, participation, and democracy, each of which speaks to 
weaknesses and shortcomings that plague standard setting. Finally, the book 
identifies those areas where new standards might be needed, and presents 
pointers for action to improve and, where necessary, transform human rights 
standard-setting processes.
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NORM SETTING IN INTERNATIONAL LAW 

AND HUMAN RIGHTS

Human rights advocates and those who seek an elaborate and effective 
human rights system confront an apparent slowing down of the traditional 
standard-setting forums and processes. Human rights standards were set at 
a torrid pace from the 1950s through the 1980s, but since then, the clip at 
which new standards have been made has considerably slowed. This is partly 
because most, though by no means all, basic rights have been recognized. 
But there are other reasons why norm setting has slowed and become harder. 
For one, more actors complicate the negotiating process. What does this 
mean for the future of standard setting? Will these reasons doom any fresh 
attempts at norm creation, or will they spur novel and innovative thinking 
in the formulation of standards? Should human rights actors abandon fur-
ther work in standard setting and instead concentrate on the enforcement 
of existing norms? Is it, in this respect, plausible to argue that adequate 
standards have already been set in virtually all areas of concern, and that 
implementation should now become the overriding concern of states, human 
rights workers, and thinkers? In other words, is the era of standard setting 
in human rights over, or is it entering a new phase? Predictably, there are 
strong voices on both sides of this divide. Proponents and opponents of 
both views within—and outside—the human rights movement have made 
compelling arguments.

The development of human rights norms and standards has been a 
dynamic and evolutionary process. Although the process started long before 
the launch of the exercise by the Charter of the United Nations in 1945, the 
1948 Universal Declaration of Human Rights must be taken as the effective 
modern starting point for the human rights corpus. In the years since that 
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seminal document, the process has unfolded with detail and complexity, with 
each new instrument adding to the fund of wisdom of arguably the most 
exciting development in international law. The evolution of the process has 
seen tepid incrementalism and revolutionary sparks of genius, and much 
wrong has been righted in the world in the past sixty years.

Yet the elasticity of human dignity is so complex that it seems implau-
sible to declare that it has been established definitively and conclusively. 
That would be tantamount to declaring that we know all that we ought to, 
or could, about the human person. Indeed, the notion of human dignity, 
which the human rights movement seeks to define, is a work in progress. 
The contours and particulars of that notion are socially constructed and 
result from the evolution of human consciousness. As humanity stretches the 
frontiers of freedom and un-freedom and better understands the conditions 
that create powerlessness, more standards will be set to respond to new and 
emerging indignities and violations. To be sure, some of these indignities 
and violations may have always been there but were never recognized as 
such. Or perhaps new and novel violations will leap out of the pages of the 
future. Because human relations are never static, it is certain that the world 
will continue to “discover” new violations. Moreover, existing standards may 
need revision to chart better paths to implementation, particularly as our 
understanding of powerlessness evolves. This refinement or elaboration of 
existing standards may itself yield new standards. For these reasons, many 
human rights thinkers and activists believe that the era of standard setting 
is far from over.

Experience has demonstrated that the mere setting of standards is 
not sufficient. The purpose of establishing norms is to enforce them and to 
change conduct or sanction misconduct. Transforming the way people and 
institutions behave is first and foremost a conceptual matter, which must be 
followed by conforming an action to a norm. In fact, the push for the real-
ization of human rights is a long and arduous journey, and standard setting 
is but the first step in that process. Norms become the signposts for future 
behavior, and standards—any standards—are meaningless if they remain 
abstract without a systemic structure for their implementation. Norms that 
mean something must provide a pathway for enforcement or a structural 
roadmap for their practical realization, or they will have no bite or effective 
purpose. Thus, the implementation of human rights standards is as important 
as their formulation or development. Standard setting should therefore be 
seen not as an end in itself, but as a means to an unknown end—an end 
that is still in flux and in the process of definition. The ultimate purpose 
of standard setting is to create a certain core of irreducible, incontestable 
norms that must be adhered to if human rights are to be respected. Only 
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in the observance and implementation of norms can we determine whether 
the norms were worth formulating in the first place.

The elaboration of standards, therefore, is a critical part of the human 
rights project. This conceptual part obviously draws on lawmaking skills 
that are informed by the wrongs that need to be righted or the practice 
being targeted. The act of setting standards signals that a matter of univer-
sal importance needs urgent attention and requires the international com-
munity to flesh out collectively a universally acceptable norm or standard 
around which consensus can be marshaled. This “negotiating” phase of norm 
setting is subject to virtually every conceivable influence, some not directly 
concerned with curbing the wrong in question. Many actors may seek to 
water down, or even defeat, the entire exercise. Whatever the case, the 
elaboration of standards is a realization of the existence of a gap, a lacuna, 
that many, if not most, think must be filled. Yet there is a danger of rely-
ing solely on the setting of standards to right wrongs, therefore creating too 
many of them to the point of redundancy or saturation. Rights discourse, 
some have argued, remains a powerful tool for protecting human dignity 
only if it is not employed loosely or invoked lightly. Nicolas Valticos, for 
instance, pointed to the difficulties inherent in the proliferation of standards, 
especially in the International Labor Organization (ILO).1 While some may 
suggest that “deadwood” be trimmed out, a standard that is no longer urgent, 
or even relevant, for one country may still be of value to another or perhaps 
premature for a third. Further, there are legal problems in trying to delete 
or render moot a standard that has been passed formally. It is best to see 
standards that have already been set as a fundamental wisdom from which 
states and other actors can draw.

HISTORICAL ANTECEDENTS

The normative regime of international human rights law originates from 
liberal theory and philosophy, which is not to say that international law is 
responsive, ab ignitio, to the ideals of liberalism; the journey has been, and 
continues to be, a long and arduous one. The rise of the modern nation-state 
in Europe and its monopoly over violence and the instruments of coer-
cion gave birth to a culture of individual rights to contain the abusive and 
invasive state. Rights were born of necessity as a shield against the preda-
tions of the state. John Locke reduced this relationship between the state 
and the individual to a philosophy in his Two Treatises of Government.2 In 
liberal theory, individual rights act as a bar against the despotic proclivities 
of the state. By nature, the state is an ogre, an instrumentality bent on 
the consumption of humans because its tendency and nature is oppressive 
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and controlling of the individual. A state stalks the landscape to map out 
how to retain and fortify control. It is on this theoretical foundation that 
international human rights law arises. Ironically, the human rights corpus 
seeks to make the modern state the primary guarantor of human rights, 
even though the state is at the same time the basic target of international 
human rights law. In other words, human rights law encodes the treatment of 
individuals by their states.3 The relationship between a state and its citizens 
is both symbiotic and oppositional: it is the paradox of the state and the 
notion of the social contract. For several centuries, however, these norma-
tive limitations remained the exclusive province of constitutional and other 
domestic legal regimes. It was not until after World War II—following the 
abominations of the Third Reich—that a binding system of international 
human rights law was created. Therefore, at its core, human rights law is 
an internationalization of the obligations of the liberal state.

Although human rights law is a species of international law, it differs 
significantly from other areas of international law. While virtually all fields of 
international law have an international character—that is, they of necessity 
involve relations between states, their citizens, or some other shared inter-
est—human rights law is also a domestic compact within a state. Human 
rights matters depart from the “external” formula of other international law 
regimes because they do not necessarily involve an interstate or interna-
tional question per se. Nevertheless, the formulation and implementation of 
human rights law has an international dimension. Moreover, human rights 
law does not obviously or always trigger cross-border repercussions. In fact, 
most human rights violations are committed by a state within its borders; 
only when violations pass a certain threshold does the international com-
munity take real notice. Because of this intrinsically internal character of 
human rights, their universalization has traveled a torturous route in inter-
national lawmaking. States still have wide latitude and enjoy substantial 
discretion in dealing with their populations. In fact, the schema and logic of 
human rights treaties and standards are such that the state is of necessity the 
first respondent. In other words, human rights law expects states to police 
themselves. Only when self-policing fails is the international machinery—at 
the bilateral and multilateral levels—activated.

To be certain, the postwar international human rights regime did not 
spring into existence overnight. A novel idea when conceived, its establish-
ment was not an easy task. States had never before dealt with such a high 
level of scrutiny over their domestic affairs. Sovereignty on internal matters 
had never before been questioned so openly and effectively. As a result, the 
establishment of the international human rights regime was an elongated 
and deliberative process that transformed in radical ways the concept of 
state sovereignty. The postwar period is one of those singular moments in 
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history when a true paradigm shift took place, and the individual became 
a more present claimant at international forums that had previously been 
the exclusive preserve of states. This shift, from a completely state-centric 
system to a “shared” power with citizens, would transform how interna-
tional law is made and who makes it. The shift seems only fair because 
human rights have their historical antecedents in a number of mass struggles, 
international law doctrines, and institutions. Principle among these human 
rights formative struggles are anticolonial struggles, antislavery resistance 
campaigns, state responsibility for injuries to aliens, struggles against (and 
from) religious persecution, treaties under the League of Nations to protect 
minorities, humanitarian intervention, international humanitarian law, the 
struggle for women’s rights, and antiapartheid and other antiracist struggles.

Originally state-centered, international law governed relationships 
between nation-states, and in its original formulation was the exclusive 
preserve of the Society of Nations.4 In fact, international law started as a rac-
ist project: a small exclusivist core group of states from white and Christian 
Western Europe. This group of states was responsible for the initial construc-
tion of the basic principles of international law. These states arrogated to 
themselves the term civilized. As such, they viewed themselves as God’s gift 
to the rest of humanity. These “guardian states” and their habits, cultures, 
and practices became the standard by which all others were judged. Their 
ascendancy was closely related to the colonial project and the Industrial 
Revolution. Standard setting and norm creation at the dawn of international 
law were therefore an exclusively European exercise—and that is why the 
guts of the discipline of international law, as well as its theoretical and 
philosophical predicates, are regarded as Eurocentric.5 Equally important was 
the fact that states—and they alone—made and applied international law. 
The same exclusive club of European states retained the authority to qualify 
which entities should be considered as states. International law did not even 
have the pretense of universality, as only a select few states were subjects 
of international law and, therefore, only they had rights under this legal 
order. Generally, individual human beings did not have any international 
legal rights; as such, a state’s treatment of its natural persons was not the 
business of any other state or of the international community.

With the passage of time, the individual started gaining currency in 
international law. Very early in its development, the doctrine of humani-
tarian intervention had recognized “[a]s lawful the use of force by one or 
more states to stop the maltreatment by a state of its own nationals when 
the conduct was so brutal and large-scale as to shock the conscience of the 
community of nations.”6 Later, the individual gained more protection from 
the nineteenth-century treaties to ban the trans-Atlantic slave trade in 
Africans and the conclusion of treaties to protect Christians in the Turkish 
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(Ottoman) Empire. These were the early seeds of what would later come 
to be known as human rights norms. Like most phenomena, once the door 
was opened, reform was inevitable; it was simply a matter of time before 
more complex demands would be placed on the normative development of 
international law. Importantly, the voices of the global South would begin 
to emerge in international law, if only very tentatively at the start, even 
though some of those early voices from the global South were by proxy.

Then the modern anticolonialist movement started to take shape, 
bringing with it a rebuke of traditional assumptions in international law. 
The initial steps were small and incremental but important nonetheless. 
In the early twentieth century, the covenant for the newly formed League 
of Nations provided that colonial powers observe the “principle that the 
well-being and development” of native [colonized] peoples “form a sacred 
trust of civilization.”7 The League Covenant also called for “fair and humane 
conditions of labor for men, women, and children.”8 The International Labor 
Organization took up that challenge and produced a plethora of instru-
ments on labor standards and workers’ rights. The League pushed for the 
development of an international system for the protection of minorities, and 
international humanitarian law—the law of war—also provided for the care 
of the wounded or sick combatants and the protection of medical personnel 
and hospital facilities in wartime.9 This humanist ethos would grow and 
provide the foundation for a higher form of human intelligence, in essence 
a more developed consciousness about how individuals ought to be treated 
with dignity by the state and their fellow beings. It is this consciousness 
that I call a higher form of human intelligence.

While these international legal doctrines and institutions played a 
critical role in the early foundation of human rights norm setting, popular 
mass struggles by marginalized groups and colonized peoples were the key 
catalysts in giving content to the postwar human rights movement. Human 
rights and international law would not be imbued with the doctrines of 
fairness were it not for popular struggles for rights among the marginal-
ized, the despised, and the forgotten peoples and populations of the globe. 
Their struggles have been the difference between a frozen status quo and a 
more accepting universe. Of particular note here were the anticolonial and 
antiracist struggles by the peoples of Africa, Asia, the Pacific, the Carib-
bean, and Latin America. Whether it was the armed Mau Mau rebellion in 
Kenya against British colonialism, the pacific struggle by Mahatma Gandhi 
for Indian independence, or the struggle for civil rights by African Ameri-
cans, the struggles by persons of color around the world wrote normative 
history. Apartheid in South Africa—extremist blatant and systemic legal-
ized racism—provided an early impetus for the international human rights 
movement, even before its full codification after World War II. Similarly, 
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the struggles for women’s rights—for universal suffrage, equal treatment, and 
nondiscrimination in the United States and the Europe and in all parts of 
the world—have been an indispensable building block in the normative 
development of the modern human rights movement. These movements 
were successful in spite of stiff opposition by vested interests, and they 
launched the transformation of norms and the introduction of new ones. 
While it is true that many anticolonial and antiracist struggles, for example, 
did not explicitly invoke the language of human rights to articulate their 
grievances, it is incorrect to argue, as Samuel Moyn does, that anticolonial-
ist struggles were not human rights struggles.10 It is the norms animating 
the struggle, and not their form, that is important. Moyn seems to think 
of human rights only in their atomistic, individualized sense, and does not 
realize that rights can be held by communities as opposed to individuals. 
The right to self-determination is an example of a right that inheres in 
a community. One can think of other so-called collective or community 
rights, such as the environment. Moreover, the human rights movement 
itself would have been that much poorer but for the struggle against Apart-
heid. Moyn returns to this debate to an embedded problem—the failure to 
recognize that the legitimacy of human rights can be enhanced by expanding 
its normative reach beyond individualism.

THE UNIVERSAL DECLARATION AND  
THE PROMISE OF A NORMATIVE FOUNDATION

The United Nations launched a new era in international relations and the 
development of international legal norms. Perhaps nowhere is the mark 
of the United Nations more indelible than in the development of human 
rights norms. In fact, the UN was born out of gross human rights viola-
tions. Its existence would arguably not have been possible without World 
War II and the defeat of German-led fascism. Credit is therefore due to the 
UN for launching the international human rights movement through the 
codification of a legal and binding system for the promotion and protection 
of human rights. With the adoption of the UN Charter, the world body 
unleashed a torrent of norms, processes, and institutions in human rights. 
The founders of the UN could not have imagined the ubiquity of human 
rights norms in the last stanza of the twentieth century, when the language 
of human rights became the credo of every oppressed people and marginal-
ized cause. In its human rights work, the UN has increasingly drawn heavily 
from the normative antecedents in the various struggles for human dignity, 
liberal philosophy, and the legal traditions of several cultures.

Even so, one should not overstate the universality of the United 
Nations as it stood in 1945. The idea of true universality at the time was 
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only starting to be mentioned and was not accepted as a key plank of 
legitimacy. The world was still very decidedly Eurocentric, including at the 
UN, a very insular organization at its founding. In popular history books, 
World War II is depicted as a contest between good and evil, with the 
victorious triumph of the former. The world order that emerged from the 
ashes of the historic conflict left a lot to be desired, particularly because 
the postwar international order was anything but equitable. Mohamed Bed-
jaoui, a judge on the International Court of Justice, described the new 
world order as “scandalous.”11 The difficulties lay in the inherent inequali-
ties within the structures of international governance, the asymmetries of 
power between the North and the South, the imbalances between states in 
the global economy, and the lopsided military domination of the world by 
the United States. These inequities find their expression in the setting of 
international standards and their enforcement. These deep structural deficits 
begot pathologies that persist to this day.

At its inception, the United Nations was not representative of all the 
global communities for whom it purported to speak. In 1945 the UN began 
with fifty-one member states, many from Europe and the Americas. Most 
African, Asian, and Pacific states were still European colonies and were 
therefore ineligible to be UN members. Led by the United States, the West 
dominated the United Nations and the new international order, particu-
larly and symptomatically in its commanding presence in the UN Security 
Council, the central and most important organ of the United Nations.12 
Although today the UN Security Council is viewed as an anachronistic 
obsolescence, membership in it was then regarded as a right by the victorious 
allies. Paradoxically, the Preamble of the UN Charter states, in part, that it 
reaffirms “faith in fundamental human rights, in the dignity and worth of 
the human person, in the equal rights of men and women and of nations 
large and small.”13 The juridical equality of states, the supposed cornerstone 
of the UN idea, was its first casualty.

One of the purposes of the United Nations is to “achieve international 
co-operation in solving international problems of an economic, social, cul-
tural or humanitarian character, and in promoting and encouraging respect 
for human rights and for fundamental freedoms for all without distinction 
as to race, sex, language or religion.”14 The UN Charter reiterates this ideal 
when it emphasizes that it shall promote “universal respect for and obser-
vance of human rights and fundamental freedoms for all without distinction 
as to race, sex, language or religion.”15 Despite its structural inequalities, 
the new international order aspired to the principles of sovereign equal-
ity, nondiscrimination, and equal protection. Into this world the Universal 
Declaration of Human Rights (UDHR), arguably the most important human 
rights instrument, arrived on December 10, 1948. Forty-eight states voted 
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to adopt the UDHR; eight states abstained, and none voted against it. It is 
instructive that UN membership at the time was not representative—a mere 
fifty-six states proclaimed the UDHR “a common standard of achievement 
for all peoples and nations.”16

States, academics, human rights advocates, and the UN member-
ship generally agree that the UDHR is the most significant embodiment of 
human rights standards. Many view it with the reverence reserved only for 
sacred texts. It has been described as “showing signs of having achieved the 
status of holy writ within the human rights movement”17 and as the “spiri-
tual parent” of other human rights documents.18 Henry Steiner and Philip 
Alston, two intellectual leaders of the human rights movement, called it 
“the parent document, the initial burst of idealism and enthusiasm, terser, 
more general and grander than the treaties, in some sense the constitution 
of the entire movement . . . the single most invoked human rights instru-
ment.”19 As the normative foundation of the human rights movement, the 
UDHR has become the gold standard for the entire movement. Lost in this 
adulation, however, are more searching debates about the UDHR’s norma-
tive content and import as a cultural text.

As wonderful a promise as the UDHR was, the dawn of the inter-
national human rights movement was fraught with serious limitations. The 
small membership of states in the UN at the time seriously compromised 
the normative universality of the movement’s founding document. So argues 
Antonio Cassese, the former president of the International Criminal Tribu-
nal for the former Yugoslavia, who has written that the West was able to 
impose its philosophy of human rights on the rest of the world because it 
dominated the United Nations at its inception.20 His is a remarkable and 
laudable admission by one of the icons of the human rights academy. As 
noted in 1947 by the American Anthropological Association (AAA), one 
of the few nongovernmental bodies to express its view on the impending 
international Bill of Rights, the promulgation of a universal human rights 
instrument would be extremely difficult. This group saw the cultural and 
normative landmines that awaited any attempt at such an ambitious docu-
ment, fearing that it would lead to a new form of cultural imperialism. The 
association noted that

the problem of drawing up a Declaration of Rights was relatively 
simple in the eighteenth century, because it was not a matter 
of human rights, but of the rights of the men within the frame-
work of the sanctions laid by a single society. . . . Today, the 
problem is complicated by the fact that the Declaration must 
be of worldwide applicability. It must embrace and recognize the 
validity of many different ways of life. It will not be convincing 
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to the Indonesian, the African, the Indian, the Chinese, if it 
lies on the same plane as like documents of an earlier period.21

The AAA pointed out correctly the risks of constructing universal 
norms and standards, and it cautioned that the cross-cultural legitimacy of 
any such enterprise would reside in a truly democratic, diverse, and participa-
tory exercise. The drafters of the UDHR did not appreciate this point, a 
fact that would make it difficult for the Universal Declaration to resonate in 
cultures outside the European West. The association recognized the central 
role that cultural legitimacy plays in internalizing norms. That is why it 
viewed with trepidation global universalization without cultural legitimiza-
tion. While the composition of the UN Commission on Human Rights, the 
body that drafted the UDHR, attempted to be culturally and geographically 
inclusive, the pool of its membership was sharply limited by the exclusivity 
of the United Nations. Theo van Boven has suggested that it was pretentious 
of the drafters of the UDHR to call it “universal” when a large part of the 
world was still under colonial rule and therefore unable to participate in the 
framing of the document.22 It would have been much more appropriate to 
acknowledge the obvious dearth of diversity—as a severe limitation—and 
reach out more broadly to those who were excluded. Yet no evidence of 
such outreach exists.

The commission was led by Eleanor Roosevelt and included such dip-
lomats as Charles Malik of Lebanon and P. C. Chang of China.23 Some writ-
ers have pointed to these two prominent non-Westerners as evidence of the 
universality of the commission’s composition, and hence the cross-cultural 
legitimacy of the UDHR. Yet Malik was a Christian, and both he and 
Chang were rooted firmly in Western liberal conceptions of the individual 
and the purposes for political society. Both had their formative education 
in the United States at Ivy League schools. They were “global elites” in 
the finest tradition of the Eurocentric world. Thus, the primary bases of 
their worldviews were necessarily Western. Abdullahi Ahmed An-Na’im 
correctly notes that “all normative principles . . . are based necessarily on 
specific cultural and philosophical assumptions.”24 He concludes that “given 
the historical context within which the present standards have been formu-
lated, it was unavoidable that they were initially based on Western cultural 
and philosophical assumptions.”25 An-Na’im quite rightly allows that the 
“sin of conception” is not irredeemable, but the task of overcoming it has 
been arduous.26

Several analysts, among them Bertrand Ramcharan, argue that it is 
a misunderstanding of history to say that the UDHR was a product of 
Western countries, as this denigrates the contribution of the majority of the 
members of the first Commission on Human Rights who came from Africa, 
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Asia, Latin America, and Eastern Europe.27 According to him, it also denies 
the contribution to the intellectual patrimony of the world of those earlier, 
pre-Western societies in Asia and Africa, which developed the core ideas 
of freedom, democracy, and support for the rule of law. The argument is 
that while the application of these ideas may have evolved over time, their 
fundamental values and appeal remain universal. Ramcharan suggests that 
in essence the current debate regarding the universality of rights is more a 
political debate about power between the industrialized and industrializing 
countries than one of cultural relativism. This view suggests that cultural 
diversity might influence the way in which human rights are applied by 
different societies, but the underlying tenets remain the same.28 But Ram-
charan’s view, while interesting, is labored. First, there is no doubt that the 
Commission on Human Rights was dominated by the West, a point that 
is, on the facts, unarguable. Second, even the members of the non-Western 
states on the commission were by orientation Eurocentric, as some of them 
openly professed. Third, there is no reason for the global South to be defen-
sive, as Ramcharan is, about its absence in the construction of the early 
human rights doctrine. The South was excluded, and not by choice. Nor 
does the absence of the South at the table suggest that it was devoid of 
ideas. Quite the contrary. As the later history of the development of the 
human rights corpus would show, the South began to exert its intellectual 
and cultural fingerprint once it was allowed in the door. But its inclusion and 
participation have not made a normative departure either in the narrative 
or in the substance of the human rights project. In popular consciousness, 
human rights are seen as the gift of the West to the world. It is in that sense 
that the human rights project has its “owners” as well as its “beneficiaries.” 
This dichotomous view of the human rights project—with the “origin” on 
the one hand and the “target” on the other—perpetuates the notion of the 
cultural inferiority of the South and the cultural dominance of the North. 
This partly explains the resistance of some states and societies in the South 
to the human rights project.

It is now an established fact that the early formulation and codification 
of human rights standards were dominated by Western cultural and political 
norms.29 No serious scholar of the history of the human rights movement 
contests this fact. But it is important to note that arguments about origin 
are not necessarily condemnatory of the human rights movement as a whole, 
nor do they establish illegitimacy per se. Rather, they are a window into the 
genesis of the movement, its normative fingerprint, and its proclivities; these 
factors by themselves are not negative. What is important is whether, no 
matter its origins and philosophical template, the human rights movement 
has grown—normatively—into a truly universal corpus. These ethnocentric 
limitations notwithstanding, the UDHR is largely a plausible document. It 
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laid the foundation for the later development of both civil and political 
rights, as well as economic, social, and cultural rights. In this respect, the 
UDHR should be seen more as a credible promise than a holy text. Scholars 
and movement activists who want to endow the UDHR with sanctity miss 
the point of a legitimate human rights movement; in fact, they are its worst 
enemies. Nothing lasting can be gained in this historical age by imposing 
values or by insisting on the purity of texts. It is true that parts of the UDHR 
have entered into the rarefied stratosphere of customary international law, 
while the rest of it has achieved enormous moral authority.30 But its suc-
cess will mean little in the final analysis if the UDHR and the movement 
lack grassroots legitimacy. One of the drawbacks of the UDHR is that it is 
customary law, which by definition is a creature of state elites, usually from 
the North, but with the increasing participation and acquiescence of elites 
from the South. Historically, customary law has suffered from a “democratic 
deficit” because it is top-down, and not ground-up, norm making. Never-
theless, those elites have conferred on the UDHR—a declaration, not a 
treaty—the status of the most important human rights instrument:

No other document has so caught the historical moment, achieved 
the same moral and rhetorical force, or exerted as much influence 
on the movement as a whole. . . . [T]he Declaration expressed 
in lean, eloquent language the hopes and idealism of a world 
released from the grip of World War II. However self-evident it 
may appear today, the Declaration bore a more radical message 
than many of its framers perhaps realized. It proceeded to work 
its subversive path through many rooted doctrines of international 
law, forever changing the discourse of international relations on 
issues vital to human decency and peace.31

Soon after 1945, the exclusivity of the United Nations would be 
challenged by decolonization, a phenomenon that would transform age-old 
assumptions about the relationship between the North and the South. Did 
this global shift mean a departure from the Eurocentric posture of the UN 
and from norm making? Would a seat at the table for hitherto colonial 
peoples transform governance at the center of the world body? There is not 
an easy answer to these questions. What is clear, however, is that global 
governance became an increasingly contested terrain in which its dominance 
by the North would no longer be an accepted fact. To be sure, the North 
would remain largely dominant, albeit with decreasing clout and power—
both military and economic. By the close of the twentieth century, the 
United Nations would have more than 190 member states. Lawmaking—and 
standard setting—within the corridors of the UN and in the human rights 
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arena would have to respond to a more diverse world, thus rendering the pro-
cess far more complex. But by the close of the first decade of the twenty-first 
century, China, India, Brazil, South Africa, and a number of other emerg-
ing states would seriously threaten the control of global governance by the 
North. Citizen movements from the South would start to exert themselves 
on international norm making.32 Even so, that change has been largely in 
economic and military terms, not in culture or in the conceptions of the 
relationships between the citizen and the state, of which human rights is 
an integral part. Thus, human rights would remain a weapon of choice by 
the North in its relationship with the South.





TWO

THE PROCESS OF STANDARD SETTING 

IN HUMAN RIGHTS

Standard setting in human rights has been a contentious and complicated 
business since the dawn of the human rights movement more than sixty-five 
years ago. Never an easy task, standard setting is complicated by a factor of 
multiples when it concerns the regulation of the relationship between the 
state and the citizen and, in particular, the limitation of state power and 
reach versus the individual. States have traditionally viewed their power 
and authority over citizens as largely unlimited, which is why efforts to curb 
state power and impose red lines about what the state can and cannot do 
to its citizens, or those within its jurisdiction, have been highly contested. 
And perhaps no terrain has been more contested than the formulation of 
human rights standards, primarily because arbitrary state power is manifestly 
curbed by human rights norms. The diversity of societies compounds the 
difficulty of standard setting in human rights. Human rights norms arise 
out of liberal thought and philosophy, but that does not mean that liberal 
societies, which have traditionally been Western, always embrace human 
rights with enthusiasm. Every state jealously guards its power and author-
ity over the citizenry and is loath to surrender such authority unless by so 
doing it enhances its own legitimacy. States that are not part of the liberal 
milieu—in Asia and Africa, for instance—have had a more strained relation-
ship with the human rights movement. Even states in Latin America, which 
have a Eurocentric tradition, have been highly repressive. The diversity 
of states, therefore, complicates norm making. So does the multiplicity of 
actors. Although initially states were the principal actors in the process, the 
passage of time has multiplied the number of actors. In the past two decades, 
nonstate actors, such as NGOs, have become active players in the setting 
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of human rights norms. What is more, a larger and more complicated col-
lection of states have become prominent players in standard setting. While 
states remain central to the process, all these competing interests make for 
a richer human rights corpus, even though it also makes it more difficult 
to reach consensus or to arrive at mutually shared values.

The process of standard setting at the international level suggests com-
plexity, negotiation, vigorous disagreement, and consensus building. Each 
one of these variables is a potential hurdle to agreement. Complexity is 
a proxy for many intangibles, including intransigence. Negotiation could 
elongate the process ad infinitum. Consensus building could be a stand-in 
for inaction or watering down the final result, which may mean a hollow 
standard. Standard setting calls into play competing national interests, cul-
tures, and ideologies. But it is important to state that these national interests 
may be parochial, elite-driven, or class-based, and may lack the legitimacy 
of large sectors of society in a particular state. A state may hide behind 
the veil of “national interest” in order to object to a particular standard for 
opaque or malignant reasons.

As if these questions were not enough, more difficult matters of the 
asymmetry of power, the ability to participate effectively in the process, and the 
capacity to own both the process and the end product come into play. Some 
states and cultures have a bigger say in norm formulation. The control that 
some states have over the process makes the final outcome predictable and 
sometimes moot. That influence explains why, in situations where complex 
and competing players exist, the process becomes as essential as the final 
product itself. In any discussion of process, therefore, participants should 
ask probing questions about fairness, transparency, ownership, democracy, 
and participation. Opening up these issues to greater scrutiny and public 
contestation is becoming increasingly unavoidable, as is the tradition of 
leaving norm making to a few select players.

But terminology is important, and the lexicon of the discourse can 
be contested. There is a tendency by those involved in the human rights 
project to use terms such as standard, or norm, and right interchangeably, 
as though they were synonymous. The distinctions between these words, 
however, are important to states—and to victims—and could mean the 
difference between commitment and laxity. The message sent by the use of 
one term as opposed to another may telegraph the seriousness with which 
a matter should be treated by a state. It may either dilute or thicken the 
obligation in question. For instance, observance implies one level of obliga-
tion and violation another; the difference hangs on the balance of the term 
chosen. Terms may indicate the state of mind of the norm creators and 
what should be expected of the norm’s targets. All of these terms suggest 
things that should be striven for and imply an expectation of the fulfillment 
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of a promise or a duty; they invoke an ideal, threshold, floor, benchmark, 
aspiration, and privilege. Yet because the human rights corpus is a spe-
cies of international law—essentially a legal regime that binds states—it 
is imperative that analyses of the terms adopt a precise legal definition. 
For the language of the law seeks precision about the legal meaning of 
words and determines their legal status and the nature of the obligations 
or privileges it envisages. In fact, the process of standard setting in human 
rights is a struggle over the meaning of language and its implications on 
the conduct of states. Perhaps the most elastic of these terms is the word 
standard itself, which has no particular legal meaning and does not neces-
sarily imply a legal obligation of any kind. A standard is a vacuous, empty 
receptacle into which one can fit almost anything. It refers to a level of 
achievement or expectation—an aspiration—that may carry with it moral, 
cultural, or other civilizational ambition. Needless to say, the more elastic, 
or vacuous, the term used, the less resistance is likely to be generated by 
states and other key targets. Consensus, or acceptance, is usually easier the 
lower the threshold of any duty or obligation on the state or duty bearers. 
States are loath to be commanded externally, especially by institutions that 
do not add resources to tackle the malady envisaged. To states, human rights 
diktats can seem like mandates without corresponding resource allocations.

Nothing demonstrates the importance of terminology more than the 
vaunted UDHR. Initially meant only to carry moral authority, the UDHR 
referred to itself as a “common standard of achievement for all peoples and 
nations.”1 This pivotal document was not meant to be binding, and it is 
almost certain that the UDHR would not have acquired its current authority 
had it been a legally binding instrument. The reason is that many states—at 
the dawn of the human rights movement—would have balked or watered 
it down so drastically that it would have meant little. So the secret of the 
passage of the UDHR was its nonbinding legal status. But the term standard 
is not a loser. The flexibility of the term allows its wide reach and scope. 
Additionally, freeing the term from the narrow strictures of the law gives 
it more authority and propels it to the forefront as a universal civilizational 
value that knows no cultural or geographic boundary. In other words, a 
standard is a phenomenon that is above a mere legal rule; it is an inherent 
and self-revealing virtue, one that demands obedience without question. 
Its moral suasion towers over other more precise and constrained terms. Its 
soft and comforting posture means that it invites and does not command. 
It beckons a higher purpose without coercion. And it seeks nobility with-
out forcing it. It allows for an evolutionary process, not the fiat of instant 
obedience. There are advantages, therefore, to employing the loose-ended 
term, particularly if one seeks a wider consensus without any obvious or 
immediate legal bond.
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The term norm is more complicated than standard, although it, too, 
has the advantage of transcending the narrow confines of the law. But norm, 
from which “normal” is derived, suggests a threshold that should not be 
deviated from. In fact, a norm does not necessarily have a legal connota-
tion, although it refers to a formulated principle, behavior, code of conduct, 
or rule. Like standard, it implies an evolutionary process, one in which the 
element in question coalesces into an expectation. Norms tend to indicate 
the element of custom in them. They gestate over time due to practice. 
Norms cannot be rushed because they grow slowly to ripen into a tested 
product. They are embedded deeply in the consciousness of an institution, 
society, or state. Norms also imply a hierarchy of values on which a ladder 
or edifice is constructed. Norms can be said on this basis to have more teeth 
than standards. A norm is more law-like than a standard. Deviation from 
a norm usually invites some form of social, legal, moral, or cultural censure 
or punishment. Norms are therefore closely linked to legal regimes without 
being contained by them. They are essential in any legal regime, as legal 
rules or laws are usually based on some norm. It is difficult to imagine a 
right that is not written on the larger canopy of the norm. In this sense, the 
standard may be the precursor of the norm, and the norm the harbinger of 
the right. While this may imply a progressivist trajectory in the refinement 
of a right, it does indicate a hierarchy. Each of these iterations of a civi-
lizational value—standard, norm, and right—may occupy a more hallowed 
space depending on the context in which it is deployed.

Finally, a right is the most crystallized of all these terms. It forms the 
irreducible core of a standard or norm. It is the element that is laid bare 
once the other terms are boiled down to their simplest forms. Arguably, the 
single most important term in any legal regime, the word right is the founda-
tion and basis of the human rights movement. The Western human rights 
movement, which is a product of liberalism, would not have been possible 
without the language of rights. In the global South, the language of dignity 
may hold sway, but in the North it is difficult, if not impossible, to defini-
tively defend anything without the invocation of the rights language. In 
the global North, the human rights language provides the avenues through 
which human dignity is secured and guaranteed. The term right implicates 
the coexistence of both a duty and the bearer of that duty. In human rights 
law, which is the most precise expression of the human rights movement, 
the state bears the primary duty of protecting rights, which are enjoyed by 
individuals and groups. It is doubtful whether modern Western civilization 
would have been possible without the term right. One academic thus defined 
a right as an entitlement.

At its most basic level, a human right is a safeguarded prerogative 
granted because a person is alive. This means that any human 
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being granted personhood has rights by virtue of species member-
ship. And a right is a claim to something (by the right holder) 
that can be exercised and enforced under a set of grounds or 
justifications without interference from others. The subject of 
the right can be an individual or a group and the object is that 
which is being laid claim to as a right.2

While the rule of law is regarded as the necessary minimum bar 
between tyranny and democracy, human rights are the most sacred of all 
legal entitlements. Presumably, it is not possible to have a society of laws 
without the rule of law. But once a claim achieves the status of a human 
right, it acquires the aura of irreversibility, irrevocability, timelessness, and 
universal validity. A claim is thus “immortalized” in the rights language. It 
achieves untouchability and cannot be easily molested either by the state 
or by nonstate actors without consequence. Human rights are regarded as a 
zenith of human civilization. The term right is equated to a puritanism of the 
modern state. In other words, human rights evoke a transcendent value that 
speaks of the nobility of human purpose. A human right is a crystal-clear 
phenomenon, an attribute that lacks the hazy outlines of a standard or a 
norm. It is a purification of the human person, denying all that is negative 
and encompassing all that is noble. It is in this respect that a right—in 
this case a human right—is a clear distillation and a more careful use of 
terminology than the more general norm or standard. A standard can be 
elastic and all-encompassing. It is, therefore, important to note that the term 
standard could encompass both norms and rights. That is why the process and 
exercise of the creation of expectations and obligations in human rights can 
be referred to as standard setting, an expression that covers both binding 
and nonbinding rules and codes of conduct. Clearly a “right” is the pinnacle, 
the superior term that can be concretely operationalized with less ambigu-
ity, although even it, too, has been shown to be indeterminate as both a 
weapon and shield by contending social and political actors.

The distinctions among standards, norms, and rights require that actors 
in the field of human rights understand the meanings and implications of 
the use of each of these differing terms. Whatever term is chosen for a 
particular context requires a different tactic, and even strategy, to reach 
an intended goal. This is especially critical in the determination of the 
strategy that must be adopted if certain goals are to be accomplished. In 
some cases, one term may backfire where another may be the perfect tool. 
Although binding rights in treaties appear to be the most certain species 
of obligations, they may not always be the most effective or feasible means 
of advancing the human rights agenda. Using the most legal of the terms 
does not necessarily guarantee the desired outcome in fact; the opposite 
could happen. That is why advocates of a particular issue may choose to 
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pursue the adoption of soft law such as a declaration; a set of nonbinding 
guiding principles, resolutions, or recommendations; or a memorandum of 
understanding or a code of conduct. Certainty may be the enemy of the 
good or the occasion for unwanted resistance to a goal. Better to choose a 
“softer” device than a more concrete one that is then thwarted.

An excellent example of the significance of the strategic use of ter-
minology is the UDHR, the very first universal human rights instrument. 
The UN Commission on Human Rights knew that it would be difficult, if 
not impossible, to persuade UN member states to agree to a legally binding 
human rights instrument at the dawn of the human rights movement. No 
state was willing to be hamstrung or severely limited in its internal affairs, 
but many were prepared—though not without considerable discomfort—to 
sign on to an aspirational document with a text that did not have any bite 
at the time. Sovereignty and the fear of intrusive norms and processes pre-
cluded anything but a declaration as a viable option. Equally, the UDHR 
has not suffered for not being a treaty. In fact, one might argue that the 
UDHR’s “voluntary” nature was its greatest strength.

STANDARDS, NORMS, AND RIGHTS:  
INTERNALLY DISPLACED PERSONS AS A CASE STUDY

Many instances illustrate the complexity of the choice of strategy to be used 
in advancing a human rights question. One of the best illustrations of the 
power of “soft law” over “hard law” was the formulation of rules and expecta-
tions on internally displaced persons (IDPs), which is a major contemporary 
problem. With the wars and civil conflicts in Iraq, Mali, Egypt, South Sudan, 
Sudan, Bahrain, Afghanistan, Libya, Syria, Yemen, the Democratic Republic 
of the Congo, the Central African Republic, Somalia, Ukraine, Palestine, 
Lebanon, and many other countries, IDPs have become a common feature 
of contemporary political upheavals. By some estimates, there more than 
thirty million IDPs worldwide, virtually all in conflict zones or in dictato-
rial, authoritarian, or war-torn states.3 This large human catastrophe afflicts 
many states, virtually none of which have the wherewithal to address the 
problem, and few, if any, of whom have the incentive to address it, primarily 
because the states created the problem in the first place. Since IDPs are not 
“refugees” who have crossed an international border to burden another state 
or risk its stability, states do not aggressively tackle this “internal” problem.

What is an internally displaced person? The Guiding Principles on 
Internal Displacement, the most authoritative international text on the 
matter, defines IDPs thus:

[I]nternally displaced persons are persons or groups of persons 
who have been forced or obliged to flee or to leave their homes 
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or places of habitual residence, in particular as a result of or 
in order to avoid the effects of armed conflict, situations of 
generalized violence, violations of human rights or natural or 
human-made disasters, and who have not crossed an internation-
ally recognized border.4

Unlike victims of traditional human rights violations, IDPs do not directly 
trigger international consequences in third states. They are a “local” problem, 
confined within the borders of their nation of origin and residence. Nonethe-
less, international law has taken an interest in the plight and deep suffering 
of IDPs because they are usually neglected or abused by their own states. 
This interest has been largely “humanitarian” and not required by “hard 
law.” Nevertheless, IDPs warrant international concern because they can—
and often do—cause insecurity and instability in entire regions. So spillover 
effects of IDPs have compelled some states to take the matter seriously; even 
though the states’ urgency to act has been lacking, they have not been able 
to completely ignore IDPs. As noted by the Norwegian Refugee Council:

[T]hese people [IDPs] are forced to seek safety not through asy-
lum in a second state, but before their own governments and 
within the confines of national borders. The welfare of internally 
displaced populations has become the subject of international 
attention because the governments legally accountable for their 
care and protection are often unable or even unwilling to act on 
their behalf. Indeed, in many cases, the government in question 
is at least partly if not wholly responsible for the displacement 
of its citizens in the first place.5

Internally displaced persons are not per se the subject of any specific 
or particular treaty or declaration. Not until 1992, when Francis Deng was 
appointed the Representative of the UN Secretary General on Internally 
Displaced Persons,6 had IDPs been the focus of any particular specialized 
office within the United Nations system. That no office existed to specifi-
cally address their plight poignantly tells how marginalized IDPs have been. 
Although the UN had been preoccupied with refugee matters for decades, 
and even though refugee law offers useful lessons to a regime for the treat-
ment of IDPs, that law applies only to persons who have crossed an inter-
national border. As noted by Deng, “IDPs have been forced to leave their 
homes and find themselves in refugee-like situations.”7 As such, “refugee law, 
by analogy, can be useful in proposing rules and establishing guidelines to 
protect the needs of the internally displaced.”8 And, although refugee law 
cannot be used as the legal framework for addressing IDPs, Deng used it to 
inform the debate on IDPs and to build a large consensus.
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The appointment of Deng and his subsequent work on IDPs is an 
object lesson on how clever lawyering can bring reluctant states along 
without employing the sledgehammer of hard law. Deng’s initial mandate 
asked him to use existing legal regimes as a springboard for action: he was 
to determine the extent to which existing legal regimes—human rights, 
humanitarian law, and refugee law—provided a basis for the protection of 
IDPs. What he did next was textbook politics. He produced Internally Dis-
placed Persons: Compilation and Analysis of Legal Norms,9 an innovative text 
of existing “rights” without calling them so. His report examined interna-
tional human rights law, humanitarian law, and refugee law, and concluded 
that while these disparate legal regimes provided substantial coverage for 
IDPs, they included significant gaps and failures in protection. In particular, 
he identified weaknesses related to “the need for an expressed right not to 
be unlawfully displaced, to have access to protection and assistance during 
displacement and to enjoy a secure return and re-integration.”10 In this way 
he tightened elements of soft law around a set of obligations that states could 
embrace without the threat of being bound by legal rules. Perhaps this is 
lawmaking or norm making by stealth. What is clear from the narrative of 
Deng’s work on IDPs is that he would have faced considerably longer odds, 
even failure, had he tried to go the route of hard law.

Deng’s next task was to secure the commitment of member states to 
agree to work with him to develop a normative framework for addressing 
the malignancy of IDPs. That is why the top UN organs gave him the 
green light. The UN General Assembly and the Commission on Human 
Rights asked that his report be distributed widely and then mandated that 
he “develop an appropriate framework, on the basis of the Compilation and 
Analysis, for the protection and assistance of internally displaced persons.”11 
He developed the Guiding Principles on Internal Displacement as a response 
to this mandate. The Guiding Principles represent Deng’s attempt to har-
monize the different legal regimes and to fill the normative gaps in the 
protection and assistance of IDPs. Yet why did he develop Guiding Prin-
ciples, a legal form without the force of law, instead of pushing for a treaty 
or a declaration—a single definitive instrument—on IDPs? He will always 
be second-guessed on this, although there is every reason to think that he 
was most likely right. Nor was it clear that a binding treaty would have 
accomplished much more than a soft law text.

Since there was no single human rights instrument addressing IDPs, 
some in the human rights movement expected a convention or a declara-
tion, the default action to address a normative gap. Even if substantial 
protections existed in the disparate legal regimes—humanitarian law, human 
rights law, and refugee law—advocates of IDPs felt that the lack of a binding 
instrument was an impediment to protection.12 They sought a legal docu-
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ment with which they would put states in the headlock of tight legal obli-
gations. But Deng and his team of legal experts chose a different approach. 
A former cabinet member in the government of Sudan, Deng was also a 
lifelong advocate for the rights of IDPs. He had the vantage point as a 
Sudanese from the South—a region wracked by war and teeming with IDPs. 
In rejecting the path of a treaty, Deng cited two reasons to use the softer 
approach of “guiding principles.”

First, he argued that the Guiding Principles would produce in a short 
time a normative framework “while the elaboration of a treaty or declaration 
would lead to prolonged negotiations affecting or even blocking the pos-
sibility of using international human rights law effectively in the context of 
internal displacement for a long time.”13 This was a tactical argument based 
on expediency. Deng felt that states might block a treaty or declaration, 
prolong their negotiation, or even water down existing and recognized legal 
protections. Here, Deng was expecting the possibility of the trap that NGOs 
negotiating with states often fall into—seek a maximum, legally binding 
document, but risk inaction at the end.

Second, Deng thought that a document that restated and reflected 
existing international law would be “sufficient to provide the necessary 
guidance to states, international agencies, NGOs and others dealing with 
IDPs.”14 He was interested in using existing rules to cobble together “cus-
tomary” practices that states would find more palatable because they were 
already bound by most of them in different instruments and legal regimes. 
Since the existing law was largely sufficient—so the argument went—why 
not merely restate it in a nonbinding document instead of plunging into 
uncertain and risky waters, leaving the fate of IDPs exposed and open to 
the whims of states? The gamble was that states would find the Guiding 
Principles more palatable since ostensibly they did not create new norms 
or additional obligations. It would be easier to sell states on laws they had 
already committed to in other forms, rather than presenting them with a 
completely new, single binding instrument.

The speed with which Deng worked to produce a viable document 
may be the best vindication of the strategies that he adopted—a nonbinding 
document. In 1998, two years after he was asked to produce a normative 
framework for IDPs, Deng submitted the Guiding Principles to the Com-
mission on Human Rights. By avoiding the lengthy negotiating processes 
with states at the UN—and instead opting for a closed circle of legal aca-
demics and other experts—he circumvented the traditional processes of 
standard setting. The complications of haggling among UN member states 
were obviated by the approach used by Deng—he and his cohorts treated 
his assignment much the same way an academic treats a research project. 
He was the sole driving force and deciding factor about what to include in 
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the document. This undemocratic approach to norm making circumvented 
obstruction, delay, and filibuster by states and other players. It is remark-
able—given the growing sensibilities about popular participation in human 
rights standard setting—that this “democratic deficit” did not come back to 
haunt the guiding principles.

Lawyers find ingenious ways of solving complicated legal—and politi-
cal—problems, often using language, the great ally of the lawyer. In the 
matter of IDPs, Deng did the same: he reached into his bag of legal tricks 
and played with language to restate existing legal obligations. Instead of 
rights he uses the term principles, but there is no doubt that the Guiding 
Principles refer to the “rights” of IDPs and the “binding obligations” of states 
with respect to IDPs. This masterstroke of restating rights as principles, on 
the one hand, avoids the “tired” language of rights, which is bound to raise 
hackles in some quarters; on the other hand, it ennobles the document 
by using the loftier-sounding “principles.” The use of “principles” implies 
that the recommended actions are a matter of conscience, a depiction that 
seemingly makes the principles more hallowed than the more mundane and 
overused language of “rights.”

The Guiding Principles represented the single most comprehensive 
universal instrument and could be the basis of any future convention on 
IDPs, if ever there were enough political will to adopt one. At the regional 
level, Africa adopted a treaty on IDPs in 2009—the African Union Con-
vention for the Protection and Assistance of Internally Displaced Persons.15 
The AU Convention was many decades in the making and most probably 
influenced Deng. Although Deng may have laid the groundwork and the 
terms of the debate for any future universal legal developments on IDPs, 
Africa was the first region to come up with a treaty on the question. Both 
the AU treaty and the Guiding Principles will no doubt influence the basis 
for any future universal convention. But it remains to be seen how deeply 
the AU treaty will influence any future norm making.

The success of any norm-setting exercise can be measured not only 
by the process itself, but also by the traction, or adherence that states and 
other targets show toward the standards. How genuinely and seriously do 
states regard the standards? What measures do they take—both legislatively 
and in policy and practice—to obey the norms? In the case of the Guiding 
Principles, they have generally been well received by a number of states. 
Many states, including those with serious IDP problems, have shown a will-
ingness to dialogue and to take steps to improve the conditions of IDPs. In 
its mandate to Deng, the Commission on Human Rights did not ask him to 
propose a legal text of a treaty or declaration but to “develop an appropri-
ate framework”16 for the protection of IDPs. States saw this language of a 
“framework” as less threatening, which partly accounts for the success of the 
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Guiding Principles. The transparency of the process must surely have been 
a factor for their success. Deng did not do his work in secret or conceal 
his intentions; he kept the UN General Assembly and the Commission on 
Human Rights fully advised of his work and he “regularly reported on the 
views expressed on the Guiding Principles by Governments and inter-gov-
ernmental organizations, and on the efforts taken to promote, disseminate 
and apply the Guiding Principles.”17

Nevertheless, acclaim, or acceptance, for the Guiding Principles has 
not been universal. The standards have their detractors and opponents; some 
states, for example, demean the Guiding Principles because they are non-
binding. Those criticisms notwithstanding, the Guiding Principles have won 
the acclaim and support of the UN General Assembly, the European Union, 
states in Central and Eastern Europe, Africa, the Americas, and Asia.18 The 
endorsements by such a wide and diverse array of states have given the 
Guiding Principles a strong moral standing, but their status is more than 
that. Their increasing status as a normative framework is underscored by the 
reported enthusiasm with which national, regional, and other international 
institutions continue to receive and promote them,19 and a convergence of 
states, NGOs, and INGOs20 find the standards viable and persuasive. So far, 
the norms have received no serious criticism from a substantive perspective, 
and no major disagreements with the standards have been reported. Nor 
has there been a movement to persuade stakeholders to object to them or 
to push for noncompliance. Given the Guiding Principles were not devel-
oped by states per se, it is a remarkable feat that they have been so widely 
embraced by norm makers, who generally insist on being the guardians of 
standard setting. Perhaps their wide acceptance and efforts to put them 
into practice will provide the impetus for the evolution of customary rules.

Evidence suggests that the Principles are quickly becoming the stan-
dard by which the rights of IDPs are being promoted and protected. In the 
short time since their adoption, national, regional, and international bod-
ies—state, nonstate, and intergovernmental—have sought training on the 
use of the principles. The highest tribute that a state and other stakeholders 
can pay a norm is to use it to inform and guide policy and action. As noted 
by the Norwegian Refugee Council,

The favorable reception of the UN Guiding Principles by the 
United Nations (UN) agencies and the international community 
at large in 1998 clearly marked a milestone in the ongoing efforts 
to enhance internally displaced person (IDP) protection and 
assistance. However, the important provisions in this instrument 
sharply contrasted with the deplorable situation for displaced 
people around the world, a reality urgently calling for concrete 
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measures to not only develop and disseminate the Principles, but 
also to implement them. This could only be achieved through a 
targeted effort to raise the awareness, knowledge and skills of those 
governmental and non-governmental officials directly responsible 
for the wellbeing of the displaced population. Therefore, in 1999 
the Global IDP Project responded to the calls of the Representa-
tive of the Secretary General on Internally Displaced Persons 
and others for concrete training initiatives on the content and 
use of the UN Guiding Principles.21

The Guiding Principles demonstrate that in an era when making new 
norms through treaties has become increasingly challenging, other ways to 
create new standards are possible. This will be truer for some issues than for 
others. It is inconceivable, for example, that states would have sat by idly as 
a UN Special Representative fashioned new norms on terrorism or torture, 
to mention two hot-button issues. But the plight of IDPs was a cause of 
helpless handwringing, and states were probably relieved that nonbinding 
“principles” became the tool of choice for Deng. As a final note of caution, 
one could charge Deng with “complicity” with states by taking the easy way 
out—by adopting a device that he knew states would be comfortable with 
precisely because it did not expose them to legal jeopardy or hard law. As 
an example of the entrenchment of this standard, the UN created a per-
manent position to oversee the mandate, and in 2010 appointed Chaloka 
Beyani, an academic of Zambian descent based in the United Kingdom, as 
the Special Rapporteur on IDPs.22

THE WEIGHT OF DECLARATIONS

There are many ways to create norms and set standards in human rights. 
Some are more conventional than others. Some have more legal bite than 
others. But it is often difficult to say with certainty what form of standard 
will turn out to be the most effective. Although treaties and conventions 
would seem to be more legally certain, they are not always more effective 
than other forms of standards. Declarations, for example, have shown some 
surprising power to affect the way states act. Their “civilizing” effect can be 
more constraining on states than the binding effect of treaties. The Univer-
sal Declaration of Human Rights, the most seminal human rights document, 
is a short statement of the attributes of the human person and the expecta-
tions of society on the state. No other succinct and epochal document in 
human rights has been produced, although the intervening years have seen a 
slew of other declarations covering a wide range of concerns. These include 
the 1998 Declaration on Human Rights Defenders,23 the 1986 Declaration 
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on the Right to Development,24 the 1994 Draft Declaration on the Rights 
of Indigenous Peoples,25 and the 1993 Declaration on the Elimination of 
Violence against Women.26 While subsequent declarations on other the-
matic areas have had a considerable influence on human rights discourse, 
the UDHR has been singular in its effect on states and the development 
of the relationship between the state and the citizen.

Typically, UN declarations are adopted on those human rights ques-
tions in which a treaty or some other binding instrument would be dif-
ficult to achieve. The adoption of a declaration—a document whose force 
is ordinarily far below that of a treaty—signals that the subject matter is 
serious and important enough to warrant adoption by states. Even so, the 
proliferation of declarations can diminish the importance of the device as 
a tool for advancing human rights standards. So the declaration serves as 
a kind of shortcut to either co-opt the issue or blunt the push for more 
biting obligations on states.

It would be a mistake to imagine that a declaration is an easy and 
uncomplicated path to standard setting. Declarations can take years to 
negotiate and adopt; some have been in limbo for years. The two dec-
larations discussed below—on development and on human rights defend-
ers—underline the complexity of standard setting. The Declaration on the 
Right to Development has been mired in a normative swamp, unable to 
claim a definitive jurisprudence or an academic consensus on its meaning 
and substantive contours. It is contested and maligned by some and praised 
and exalted by others. The Declaration on Human Rights Defenders came 
to maturity only after a long period of gestation, and the early evidence 
points to difficulties of implementation. These two declarations, as well as 
the Draft Declaration on the Rights of Indigenous Peoples, are a testimony 
to the obstinacy of states when they feel threatened by an international 
human rights instrument. Not even the use of less constraining language—a 
declaration as opposed to a treaty—will make states less obstructionist in 
the setting of certain standards. What matters is the issue being contested. 
The more a standard threatens state sovereignty, or has the potential to alter 
power relations in a state, the larger the probability of delay and obstruction.

Perhaps no other standard has been the subject of more controversy in 
human rights discourse than the right to development.27 This “right” evokes 
strong fear and support in equal measure from opponents and advocates. 
Generally, the global South embraced the norm, while the global North 
either opposed it outright or treated it as a hortatory and laudable goal, but 
a completely unrealistic one. Given the high degree of human privation, 
especially in the South (but also increasingly in the North), however, it 
has been impossible to dim the allure and promise of the right to develop-
ment. The UN Commission on Human Rights first asserted the existence 
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of a right to development in 1977, although it was the African Charter 
on Human and Peoples’ Rights that in 1981 became the first human rights 
instrument to make it a binding norm and, in 2012, apply it in case law at 
the African Commission.28 But in spite of jurisprudential African leadership 
on the right to development, nothing much has been done for a long time 
to give it meaning and map out its scope. What, for example, would the 
right entail? What duties and obligations would it impose on states and other 
duty bearers? In 1986 the General Assembly adopted the Declaration on the 
Right to Development. The GA, which is largely a political body without 
much legal authority to bind member states, nevertheless represents the true 
measure of the will of member states and is representative of the collectiv-
ity of the world body—certainly more than the exclusive and antiquated 
UN Security Council. In that sense, a declaration by the UN—because it 
requires adoption by the GA—may have more “moral” weight and “uni-
versal legitimacy” than a legally binding resolution of the Security Council. 
Momentum on the right to development built rather quickly after its adop-
tion by the UN. In 1993, the Vienna World Conference on Human Rights 
declared the right to development “a universal and inalienable right and an 
integral part of fundamental human rights.”29 This was a significant victory 
because the Vienna conference is regarded as one of the seminal events of 
the human rights movement. Since 1986, the UN Commission on Human 
Rights—and its successor, the UN Human Rights Council—have struggled 
mightily to clarify the meaning and content of the right to development, 
including shedding light on whether the right has a legal status, and what 
such a status entails in terms of state responsibility.

The commission set up working groups and, in 1998, appointed the 
first independent expert on the right to development. Opposition to the 
right to development has come from some states that see the global redis-
tributive justice discourse as incompatible with free-market and capitalist 
structures of the global economy. Not surprisingly, then, opposition comes 
from the most powerful interests around the globe, while support for the 
right to development is drawn from the most vulnerable and marginalized 
communities and societies. It is literally a contest between the powerful 
and the powerless. In any event, a quarter-century after it was mooted, 
the right to development still nags at the human conscience. As Henry J. 
Steiner and Philip Alston recently wrote, “Extensive efforts to clarify [the 
right to development] content and, more importantly, its implications, have 
yielded little agreement on concrete issues. . . . While many reports have 
been produced, they have yet to lead to any consensus about the practical 
consequences of the recognition of the right.”30

It is easy to blame the lack of progress on the inability of key players 
to frame the question in language that is acceptable. But it is not so much 
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a matter of language that has bedeviled the right to development; rather, 
the substance of the right is the sticking point. Until this concern can be 
addressed and overcome, the right to development will remain in limbo. 
Meanwhile, poverty and exploitation, which spurred the need to articulate 
the right to development, threaten to become more acute, even as many 
people in the global South attain better standards of living. What is clear 
is that the push for the right to development will not go away as long as 
human insecurity, food shortages, climate change, migration flows, and civil 
unrest and conflicts increasingly tear societies apart.

Several more recent declarations are beset with similar, although 
slightly different, obstacles. One such case is the Declaration on Human 
Rights Defenders, which curbed the power of the state to restrict the move-
ment of human rights activists and their freedom to act flexibly. This decla-
ration was not an easy standard to elaborate and implement. It was deeply 
contested by states and NGOs on both ends. Adopted in 1998, it took the 
UN Working Group thirteen long years to draft, a time frame closer to treaty 
development than declaration preparation. It seems certain that a treaty on 
the subject would have taken much longer with perhaps no prospect for 
adoption. The slow process in the completion of the Declaration has been 
attributed to two major factors, both related to its threat to states. First, 
there was tension and friction between the states that supported an instru-
ment on human rights defenders and those that were opposed to it.31 This 
schism, which is a familiar one, pitted some states in the North against most 
states in the South. The latter group used the drafting process to delay, and 
hopefully scuttle, the project altogether, a time-tested tactic. Second, the 
consensus approach adopted allowed a small group of states to effectively 
“veto” and delay any meaningful steps to finalize the draft.32 Consensus is the 
obstructionist’s best ploy. In a world of many diverse and politically complex 
states, consensus assures that either all are pleased, or none is pleased. This 
means that a “veto” of one is all that is needed to scuttle an agreement. 
The other problem with consensus is that it allows malignant states to water 
down the threshold of agreement to a bare denominator, which often means 
robbing the final product of any real meaning or substance.

Like the Guiding Principles on IDPs, the Declaration on Human 
Rights Defenders did not break new normative ground, which made fear over 
its completion such a paradox. The declaration was a triumph for human 
rights, especially from the global North, which has had difficulty accessing 
and working on human rights questions in the South. But although the 
Declaration on Human Rights Defenders was not a binding instrument—and 
in fact only restated rights that are enshrined in other principal human 
rights treaties and documents—it still elicited opposition from a number of 
states. First, the relationship between national law and the declaration in its 
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implementation raised concern that it could be used to shrink state power. 
Second, states’ concern that the declaration gave human rights defenders too 
many special responsibilities or duties would, they argued, give them special 
status and rights over state authorities. Third, some states feared that the 
declaration would give defenders the right to access and obtain resources, 
including funding, for their work without state regulation or control. Fourth, 
states were concerned that the declaration would give defenders the right 
to observe trials, especially sensitive ones crossing national borders; such a 
spotlight on political trials, for example, could cast a state in poor light. 
Fifth, states feared that defenders would have the right to act on behalf 
of the victims of human rights violations, thereby putting states on the 
defensive. Finally, states were afraid that defenders would have the ability 
to freely determine and choose what issues to focus and work on.33 Clearly, 
the bone of contention was states’ fear that they would lose to human rights 
defenders the initiative and control in implementing human rights.

NGOs, whose work it is to promote and protect human rights, invested 
a lot of time, influence, energy, and resources to push for the Declaration. 
This was especially true of imperial NGOs such as Amnesty International, 
Human Rights First, Human Rights Watch, and other large Western NGOs. 
Nevertheless, many NGOs, and the governments that supported them, knew 
that they could not get states to agree to a treaty since all the rights they 
wanted were already internationally recognized human rights. A triumph 
that vindicated the growing power of NGOs and the human rights defenders, 
the Declaration was also made possible by what the Western NGOs touted 
as a coalition of civil society groups from across the globe advocating for it.

Kofi Annan, then UN Secretary General, appointed Hina Jilani, the 
Pakistani lawyer and human rights advocate, the first Special Representative 
on Human Rights Defenders in August 200034 after the UN Commission 
on Human Rights created the post.35 The resolution creating the mandate 
asked states to assist the Special Representative in the performance of her 
duties, which include monitoring and intervening in cases of the harassment 
of human rights monitors and defenders, as well as pressing for the imple-
mentation of the Declaration. Jilani conducted fact-finding and diplomatic 
missions, published reports on the conditions of human rights defenders, 
and lobbied states to honor their obligations under the Declaration. She 
was a worthy appointee and worked tirelessly, but was hamstrung by a lack 
of resources and the intransigence of states. Even so, she was viewed as a 
dogged advocate and her tenure seen as positive.

It is clear that the mandate on Human Rights Defenders would not 
have come to fruition without the herculean work of NGOs. That is why 
NGOs feel that they own this mandate—they pushed for it and are its 
primary beneficiaries. They raised funds to support it to ensure that it does 
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not suffer the fate of so many UN human rights mandates, which often 
struggle with insufficient funding. As such, the more enterprising appointees 
mobilize their constituencies for funding support.

The examples above demonstrate that it matters little what form a 
human rights instrument takes, or whether its provisions are cast as rights, 
standards, or principles. While treaties are generally arguably the most dif-
ficult to realize, the implementation or respect that a text garners often has 
little to do with its legal status or form. It does not even seem to be a key 
consideration whether a document is binding, although the ratification of a 
treaty can spur domestic advocacy and embolden activists. Ultimately, what 
seems to be of consequence is the degree of acceptance by states of the particu-
lar instrument, and their willingness or ability to enforce or implement it. 
In this sense, the state remains the most important actor in the formulation, 
and certainly in the implementation, of human rights norms. Even so, that 
statement must be tempered with the gathering clout of international civil 
society, which is strengthened by the growing and robust civil societies in 
most countries around the globe.

TRADITIONAL OBSTACLES TO STANDARD SETTING

The making of human rights law requires states to work together to create 
standards. This process has been an arduous one because states were not 
used to being overseen by international institutions on their domestic affairs, 
particularly in their direct relationships with citizens and other inhabitants. 
However, once this door was opened, states have moved steadily—albeit 
reluctantly—to allow more scrutiny. Increasingly, states have accepted inter-
national supervision as human rights norms have achieved an ever greater 
purchase in international relations. And other nonstate actors have become 
more active in standard setting, as civil society groups and NGOs have in 
several cases originated and led UN or regional bodies in creating standards.

Historically, two devices have been used frequently in setting standards 
for human rights law—treaties and declarations. These devices, which are 
state-centered, hearken back to the dawn of the Westphalian state, the 
genesis of the expectation that states should act in concert and as the key 
players in international law and relations, and, as such, their collective 
will would be expressed through mutually agreed-upon texts. Usually, these 
devices for the promotion or protection of human rights were negotiated 
under the auspices of the now-defunct UN Commission on Human Rights. 
Its successor, the UN Human Rights Council, has since 2007 inherited its 
duties, including standard setting.

The primary instrument for the regulation and stabilization of relation-
ships between and among states has been the treaty. NGOs and nonstate 
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actors favor it over other devices because of its legal status as a binding 
instrument. An article of faith among NGOs is that states will sacrifice 
human rights for other hard interests unless the obligations are ironclad in a 
binding treaty. The treaty, much like customary law, takes longer to coalesce 
into a binding obligation, and creates legal norms among states. The treaty, 
then, is a contract whose core is the maxim pacta sunt servanda, which 
describes a rigid understanding that commitments, which are undertaken 
by states voluntarily, publicly, and formally, must be honored.36 The treaty 
pivots on the “free will” of the state; since states voluntarily submit them-
selves to treaties, they ought to enforce them without external coercion.

In international law and human rights, the treaty has achieved iconic 
status, which explains its popularity among human rights advocates. But it 
is also why treaties are the most difficult instruments to negotiate. Progress 
on treaties cannot advance unless states signal their willingness to go ahead; 
even when they do, they can stall and delay in the hopes of either scuttling 
the treaty path or watering down the outcome. The choice of the treaty is 
a highly political one based on tactics and strategies by proponents. It is 
rarely the path of least resistance, but its culmination into a tangible text 
is often worth the wait and the resources spent in lobbying for it.

Treaty making is at its core a state-centered process, even if the ini-
tiative and drive come from the nongovernmental sector. NGOs are aware 
of this basic truth, and their tactics and strategies often reflect this reality. 
Smart NGOs target NGO-friendly states and use them as conduits to other 
states for their views. Often vibrant democratic states tend to be more 
NGO-friendly, although in a small number of cases there have been sur-
prises. Such was the case, for example, when Mexico became the voice for 
the rights of the disabled. President Vicente Fox turned out to be a strong 
supporter of disability rights. In June 2011, South Africa, whose constitution 
protects homosexuality, led the UN Human Rights Council in approving a 
resolution to prohibit discrimination and violence against people because 
of their sexual orientation or gender identity.37 Because of its long struggle 
against many forms of discrimination, particularly apartheid, and its robust 
civil society that remains vigilant of many rights, including those of gays 
and lesbians, South Africa is responsive to its domestic constituencies and 
therefore became an NGO-friendly state for the evolving standard on sexual 
orientation.

The treaty-making process provides states with ample opportunities 
to shape the course of negotiations, determine the content of the treaty, 
and decide if, when, and how the instrument is implemented. States can 
manifest obstructionist tendencies at any stage of the treaty-making process. 
They can, of course, reject it entirely if they can muster enough numbers to 
derail the project. An early supporter of a treaty may change the course of 
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the treaty’s focus, depending on that state’s domestic politics or the nature 
of the obligations being contemplated. States retain a trump card over the 
treaty-making process, although smart NGOs usually cajole, persuade, pres-
sure, and even isolate obstructionist states. Occasionally these clever politi-
cal ploys have shamed some obstructionist states into reluctantly coming 
on board.

The treaty-making process is often an elongated, drawn-out affair, more 
akin to a marathon than a sprint. In some cases, the officials who initiate 
the process often retire, die, or are recalled before the process is complete. 
Few people involved in the treaty process retain institutional memories, 
with the exception perhaps of long-serving members of the Human Rights 
Council. Thus, home ministries in the various states and the paper records 
at the UN are the only links to real continuity. Additionally, the negoti-
ating, drafting, adopting, or ratifying stages all present each state with a 
chance to influence the shape and timing of the final product. A treaty, 
for example, can pass through all the stages up to adoption but still fail to 
come into force if it does not garner the necessary ratifications. Generally, 
however, after long waits, most treaties manage to scrape through with the 
bare minimum of ratifications to come into force. Such was the fate of the 
1990 Convention on the Rights of Migrant Workers and Their Families 
before July 2003, when it finally came into force after receiving the mini-
mum required twenty-seven ratifications.38 The long and arduous road faced 
by this convention is but one sign that states may be more reluctant now 
to accept new human rights treaties. For example, a 1995 amendment to 
the Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW)39—which simply allowed the Committee on the Elimi-
nation of Discrimination against Women, the treaty body, to meet more 
often and for a longer period—remained without the necessary ratifications.40

Denying ratification is a traditionally effective strategy to cripple a 
human rights instrument. But it is also a double-edged sword. While a state 
may deny ratification to try to kill a standard-setting process, the fact that 
it participated in the making of the treaty, and may even have signed it, 
opens the state to pressure from domestic and external constituencies to 
live up to its good-faith promises. This is especially the case where the state 
has signed the treaty, which is usually an indication of the intent to ratify 
and be bound by the treaty, absent a radical change of circumstances or 
the state’s inability to prevail on its legislature to give advice and consent 
for ratification. Procrastination, procedural delays, and artificially prolonged 
negotiations over the drafting of a treaty or declaration constitute an array 
of other options that allow states to resist or scuttle the creation or enforce-
ment of human rights norms. The complicated and politicized process of the 
Draft Optional Protocol to the Convention against Torture and Other Cruel, 
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Inhuman or Degrading Treatment or Punishment (CAT)41 is a testament to 
these maneuvers. Although negotiations on the Draft Protocol commenced 
in 1992, it was not until 2002—a decade later—that it was adopted by 
a majority vote. On December 18, 2002, the Draft Protocol to CAT was 
approved by 104 states.42 The Optional Protocol, which came into effect 
after twenty ratifications on June 22, 2006,43 does not accept reservations.44

Torture has long been an instrument of policy for controlling dissent 
and stifling the public voice in virtually all states. Every state tortures—the 
question is whether torture is carried out as official policy or by disparate 
“rogue” officers of police and security agencies. Many interrogation tech-
niques are either considered torture by human rights groups or come close 
to qualifying as torture according to the definition of the CAT. That is why 
states are particularly sensitive about standards on torture: because they 
fear that what they consider “legitimate” interrogation practices could be 
swept under the rubric of torture. The Draft Protocol to CAT was opposed 
by many states because they perceived it as being too intrusive on their 
sovereignty, although some states, such as the United States, knowingly 
but falsely claimed that it would be too expensive to implement and would 
infringe on states’ rights.45 Most, like China, based their opposition on sub-
stantive sovereignty arguments.46 To be fair, the CAT Optional Protocol 
is a very intrusive document. But that was precisely the point of it—to 
establish a high bar for states to prevent and eliminate a horrible practice. 
The Protocol’s mandate is complex, highly refined, and very intrusive and 
leaves very little wiggle room for states. It creates a global system for the 
mandatory inspection of detention facilities47 and requires states to set up 
domestic, national preventive mechanisms,48 an oversight system that no 
other treaty body has. Even the domestic mechanisms that the Protocol 
sets up are independent inspection bodies whose purpose is to monitor the 
places of detention.

Other, equally effective, strategies for obstruction include a state’s 
refusal to participate in the norm-creation process. Nonparticipation—
which does not have to be explicitly stated or announced—is one way 
of denying standard-setting legitimacy or support. And states could block 
consensus, create a variety of obstacles, or employ any number of delaying 
techniques along the way, making it difficult for the process to get through 
the drafting stage. Where consensus is understood to be part of the process, 
states can buy themselves time to obstruct by simply withholding consensus 
under any number of pretexts.

If all of these maneuvers fail, the state could, of course, withhold rati-
fication and lobby other states to do the same, denying the instrument the 
requisite number of ratifications to come into force. If all these routes turn 
out to be fruitless or prove costly to the state, it could ratify the treaty, but 
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with a bevy of reservations. Reservations can be genuine vehicles allowing 
a state to accept a treaty without compromising an important interest or 
norm. In this proper use of a reservation, a state intends to be bound by 
the treaty and to execute its obligations faithfully, without chicanery. The 
nature of the reservation lodged by the state would normally indicate the 
degree of commitment that the state has to the treaty. Reservations that, 
for example, dance close to the “object and purpose” of the treaty are usu-
ally not in good faith. But reservations can also be used deceptively by 
states intent on hollowing out the treaty. Thus, a reservation on CEDAW 
that attacks the basic norm of the treaty—equality—would be deemed out 
of consonance with the “object and purpose” of the treaty and therefore 
intended to damage the treaty.

The difficulty of finding common ground makes reservations an impor-
tant escape valve if treaties are to find acceptance in a gallery of divided 
and competing cultural, political, and historical values. Without the device 
of reservations, many a treaty would conceivably not have seen the light 
of day. Reservations become the excuse for states not to abandon standard 
setting because the device allows them to “have their cake and eat it too.” 
Empirical evidence suggests that reservations have become so commonplace 
in the human rights field that they threaten the integrity of the commit-
ments negotiated by states and undertaken by them.49 Reservations also pose 
a paradox for progress in international human rights law. Standard setting 
would grind to a halt if reservations did not exist. The challenge is how 
civil society actors police the use of reservations and develop more effec-
tive strategies to either stop them before they are lodged, or work with or 
against states to remove them once they are lodged.

NGOs have increasingly paid more attention to reservations. Many 
feel that reservations make nonsense of treaty ratification.50 The Vienna 
Convention on the Law of Treaties defines a reservation as any “unilateral 
statement, however phrased or named, made by a state, when signing, rati-
fying, accepting, approving or acceding to a treaty, whereby it purports to 
exclude or to modify the legal effect of certain provisions of the treaty in 
their application to that state.”51 This broad provision gives the false impres-
sion that a state can express reservations to a treaty at virtually any stage 
after its adoption, but that is not the case. In fact, the Vienna Conven-
tion forbids states from formulating reservations that are “prohibited by the 
treaty” and are “incompatible with the object and purpose of the treaty.”52 
Thus, a reservation is any unilateral statement made by a state when sign-
ing or adhering to an international agreement—whatever that statement is 
termed—if it purports to exclude, limit, alter, modify, or change in any way 
the state’s obligations under that instrument.53 Such a statement cannot go 
to the “object and purpose” of the treaty.
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In 1951, the International Court of Justice added another layer to the 
role of reservations as norm-setting devices when it stated in an advisory 
opinion on the Genocide Convention that states were free to make reser-
vations, but that other states were also free to object to them.54 Thus, the 
ICJ added the element of “peer review,” so to speak, allowing one state to 
object to another’s reservation. This option increases pressure among peers to 
behave in a particular way because of the doctrine of pacta sunt servanda. The 
key question, the ICJ stated, was “the compatibility of a reservation with 
the object and purpose of the Convention that must furnish the criterion 
for the attitude of a state in making the reservation on accession as well as 
for the appraisal by a state in objecting to the reservation.”55 Thus, a state’s 
reservation must be “compatible” with the raison d’être of the treaty. Stated 
otherwise, a reservation would not nullify a state’s membership to a treaty 
even if another state objected to its reservation, so long as that reservation 
is compatible with the object and purpose of the treaty. A state that objects 
to another’s reservation can consider the reserving state not a party to the 
treaty if it deems the reservation incompatible with the object and purpose 
of the treaty. This opinion exemplifies the difficulties of sorting out conflicts 
relating to reservations. It also points to the complexity of the treaty as a 
standard-setting tool and underlines the fact that a treaty is not the certain, 
problem-free vehicle that some human rights advocates think it is. Never-
theless, since treaties are a way of regulating relationships between states, 
this bilateral approach to the suitability of reservations is a desirable device 
as a check on states too eager to water down their obligations to treaties.

Reservations are a common feature of human rights treaties, such as 
the historic women’s rights document, the Convention on the Elimination 
of Discrimination against Women (CEDAW). In fact, CEDAW contains the 
greatest number of reservations entered against any one document, which 
is not surprising, given the many cultural, religious, and historical problems 
that prevent states from fully protecting the rights of women. Widespread 
acceptance of misogyny and violence against women as well as the woe-
ful underrepresentation of women in state organs and in the public square 
encourages states to feel at liberty to lodge the most devastating reserva-
tions to CEDAW. Whether a treaty expressly prohibits reservations that 
are incompatible with its object and purpose, as CEDAW does, is of little 
consequence.56 The International Covenant on Civil and Political Rights 
(ICCPR), which is silent on the issue, has more than its share of troubling 
reservations. In sum, reservations are viewed permissively and tolerated widely. 
There is a reluctance to declare any reservation invalid because of the perceived 
need for treaties to attract the highest number of adherents.

Reservations against CEDAW are the clearest sign yet of the need 
to rethink the view that treaties are the preferred method for standard 
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setting in human rights. Many of the reservations to CEDAW go to its 
fundamental provisions—the object and purpose of the treaty. Many are 
no more than admissions of misogyny and discrimination against women by 
states. Reservations to Article 2—a blanket condemnation of discrimina-
tion against women and an ironclad obligation on the state to immediately 
eliminate such discrimination—are particularly odious and incompatible 
with the object and purpose of CEDAW. It cannot be permissible to oust 
the provision on nondiscrimination in a treaty whose central purpose is to 
eliminate discrimination—yet that is precisely what many states have done 
with CEDAW. Commentaries by scholars and the work of human rights 
advocates have not produced any demonstrable effect on the states bent on 
circumventing their obligations under CEDAW through reservations. At the 
very least, the CEDAW experience should suggest a more tempered approach 
to treaties as the avenue of choice for standard setting in human rights.

OBSTINACY OF GLOBAL POWERS IN  
HUMAN RIGHTS STANDARD SETTING

In the last decade, standard setting in human rights has become more dif-
ficult. The difficulties were initially traced to the fifty-three member UN 
Commission on Human Rights, which was highly politicized and paralyzed 
by the Cold War and competing geopolitical interests. Has the commis-
sion’s successor, the forty-seven member UN Human Rights Council, been 
less problematic? It is perhaps too early to tell because the council is still 
young. But there are indications that ultimately this resistance to standard 
setting is a manifestation of the changed geopolitical makeup since the end 
of the Cold War. Walter Kälin, a Swiss academic and former member of 
the UN Human Rights Committee, noted that “unlike during the decades 
before 1990, it is no longer possible to adopt a text once the big powers 
have found a compromise.”57 He attributed this problem to the “rapidly 
growing plurality of ideas and positions among states on human rights since 
the end of the cold war.”58 Previously, the so-called big powers in the West 
would reach agreement and their allies or satellites would follow suit. But 
the end of the Cold War and the growing democratization of countries have 
loosened the grip of the big powers. The result is that more countries are 
acting more independently or in response to the dictates of their domestic 
constituencies and policies.

There are competing interpretations of this development. On the one 
hand, there is nostalgia in some quarters for the more predictable world of 
yesterday with a few “bosses” and many “followers.” But, on the other, there 
is elation that more and diverse voices can now be heard in the corridors 
of the United Nations. The question is whether these discordant voices are 
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good for the human rights project or whether they retard its development. 
One view is that the diversity of independent voices in the formulation of 
human rights must be a positive development, even if it results in delays 
in finding agreement. Such diversity of opinions may also point to a more 
genuine end product, one that is more universal and that is bound to find 
more acceptance and legitimacy in many regions of the world. Thus, as 
more societies participate in the formulation of standards, their ownership 
and respect for standards increase and become truly genuine. The thinking 
is that it is better to get a watered-down, but honestly contested norm, than 
to impose standards on people who did not participate in making them and 
have no stake in embracing them. This represents more of a “bottom-up” 
than a “top-down” process of norm making.

The Cold War geopolitical map froze many societies in place, but 
the end of the West-East conflict liberated former satellite states from the 
ideological tyranny of their sponsors, making freelancers of many a state. 
Rather than look to Washington or Moscow, states now often look inward 
to their core domestic interests before acting internationally. This return 
to internal sovereignty is bound to legitimize more states and spur more 
internal dialogues about human rights. For example, grassroots movements 
for political openness have sprung up in many states since the end of the 
Cold War. These enormous changes first took place in the Soviet bloc 
and Africa in the late 1980s and 1990s, and more democratic regimes also 
started to emerge in Latin America and Asia. By 2011, in an unexpected 
burst of popular revolt, citizens in North Africa and the Middle East drove 
long-serving despots out of power and loosened the grip of others. The 
Arab Spring did the unthinkable—it unleashed a mass fever for regime 
change not witnessed in the modern era in the Arab world. In this climate, 
peoples and states are able to articulate many interests in the formulation 
of human rights norms, including giving the religious, cultural, or politi-
cal considerations relevant to the particular state more weight than was 
previously possible. Alternatively, it may use that latitude to strike deals 
with other states in ways that are more consonant with the state’s national 
interest. Less directed and eclectic processes for the formulation of human 
rights standards are now possible, devoid of the orchestrated plasticity of the 
past where the big powers struck deals and imposed them on weaker states. 
And a strong internal dynamic means that a state cannot simply force its 
own version of human rights on its populace.

The other view is that the absence of the few guardian states gives 
governments that have no interest in advancing human rights a stronger 
voice. Without a few leading states carrying the baton for human rights, 
little would be accomplished and many violator states would turn back 
the clock. This view prefers to see the leadership of a few committed and 
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devoted states, who can promote the human rights agenda. This argument 
held that the leadership of the West was essential not only to standard 
setting, but also to the implementation and enforcement of human rights. 
What mattered, so the argument went, was not diversity for its own sake, but 
the elaboration and formulation of standards that would enhance, promote, 
and protect human dignity, even at the risk of denying a wider global par-
ticipation. This “eyes on the prize” or “the end justifies the means” approach 
has been popular with some leading Western international human rights 
nongovernmental organizations (INGOs). Many of them, in particular the 
American-based NGOs such as Human Rights Watch and Human Rights 
First, made no secret of their partnership with Western governments in pro-
moting human rights in the South. Quite often, these INGOs see the foreign 
policies of Western governments as tools to advance human rights, and they 
backed Northern states’ attempts to link the human rights performance of 
states in the South to aid. This cohabitation between INGOs and Western 
states has been one of the Achilles heels of the human rights project.

The argument that human rights standard setting has become more 
difficult since the end of the Cold War, however, may not be entirely cor-
rect. In the first period of standard setting—1948 to the late 1970s—a raft 
of important treaties and standards were completed. Many of these were the 
most obvious, and on most there was a high degree of urgency and consensus 
among states. More difficult and nuanced human rights claims have taken 
longer to legislate because of the lack of courage and clarity by proponents 
and states. Yet at the dawn of the human rights movement, the time frame 
for passage of human rights standards was lengthy. It took eighteen years 
between the UDHR and the International Covenant on Civil and Political 
Rights (ICCPR), and the International Covenant on Economic, Social and 
Cultural Rights (ICESCR), the two principal human rights treaties. This 
nearly two-decade lag was evidence of the reluctance of states to subject 
themselves to new forms of international scrutiny and to outsource chunks of 
their sovereignty. It took another ten years for the ICCPR and the ICESCR 
to obtain the required ratifications to come into force—a total of almost 
three decades from beginning to completion. But once these covenants were 
ratified, the human rights project became unstoppable. Using the UDHR 
and the two covenants as props, a torrent of claims framed as human rights 
poured from every aggrieved group and demographic. A new language of 
human liberation had been born. Yet the long period of gestation for the 
UDHR and the two covenants was not unique; in fact, several other human 
rights treaties in the period before the 1990s took as long or longer to 
negotiate and come into force.59 What is important, in hindsight, was not 
the time it took to negotiate and bring treaties into force, but their wide 
acceptance once they were adopted.
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Other examples point to even more tortured processes of treaty nego-
tiation and formulation. The internationalization of accountability for the 
most heinous human rights crimes is one poignant example: attempts to 
create norms and an institution to try international crimes took more than 
a half-century to come to fruition. The reluctance of states to establish an 
international criminal tribunal straddled the entire Cold War period and 
beyond. Not even the gruesome genocides in Cambodia, Uganda, Nigeria 
(Biafra), and other countries were enough to spur the conscience of the 
international community—the big powers—to establish a permanent court. 
Although the idea of an International Criminal Court (ICC) had been on 
the agenda of the human rights movement since 1948, the Rome Statute 
on the International Criminal Court was not adopted until 1998.60 The ICC 
became a reality five years later, when the UN elected eighteen judges to 
the ICC in February 2003 and swore them into office the following month 
at The Hague. Even at that late date, strong and powerful opponents of 
the ICC tried to kill the project completely. In its opposition to the ICC, 
the United States found itself in cahoots with some of the most egregious 
human rights violators—Iran, Iraq, Libya, Israel, China, Algeria, and Sudan, 
among others.61 Most of its close allies in Europe and elsewhere voted for 
the ICC, as did many African countries.62 In fact, Africa, which is viewed 
in popular narratives in the West as rife with human rights violations, has 
the single largest bloc of member states in the ICC, yet it has also been 
the target of virtually all ICC prosecutions.63

Standard setting and the implementation of human rights came under 
new challenges in the wake of the September 11, 2001, terrorist attacks 
in New York City and Washington, D.C. Those attacks on the United 
States—the first of their magnitude since the assault on Pearl Harbor by the 
Japanese military at the onset of World War II—shocked the conscience of 
the lone superpower and put the world in a security and military frenzy. Led 
by the United States, or taking their cue and excuse from Washington and 
its avowed “war on terror,” many states sharply qualified their commitment 
to the promotion and protection of human rights.64 Terrorism became a con-
venient excuse for states with undemocratic proclivities to ramp up security 
and restrict civil liberties. Security and the war on terror took center stage 
and pushed human rights farther down the ladder of international concerns. 
Images of suicide attacks—usually in Muslim or Arab countries—became 
an enduring rationale to institute states of fear. The American-led wars 
in Iraq and Afghanistan deepened retaliatory terror attacks and spawned 
many Al-Qaeda franchises around the world from the Middle East to North 
Africa, Asia, and East Africa. The relative tranquility of the pre–Septem-
ber 11 period was gone—apparently forever. Since the terror attacks, the 
United States has enacted and promulgated laws, policies, and measures that 
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have contracted civil liberties in the United States.65 Some of the measures, 
including the Executive Order by the Bush administration to establish mili-
tary tribunals to try individuals designated as terrorists, are more reminiscent 
of authoritarian and undemocratic states and not of the self-proclaimed 
leader of the free world.66 Undemocratic and authoritarian states—which are 
prone to human rights abuses—have seized on the American restriction of 
civil liberties and disrespect for international law to crush domestic dissent 
and oppose more open human rights initiatives at global forums. While the 
reality of terror attacks cannot be denied, the militarization of the response 
to them is another matter. Amnesty International argued that police work 
and smart intelligence gathering would have been a more effective—and 
human rights–friendly—response to terror attacks.67 The human rights com-
munity and states are still engaged in robust conversations about establishing 
standards to address the balance between security—which is itself a core 
human right—and human rights. But every new terror attack strengthens 
the hand of states and weakens the voice of the human rights movement.

Historically, the United States has had an ambivalent relationship 
with international law and human rights law, and the September 11 attacks 
exacerbated that ambivalence. The problem is rooted in American excep-
tionalism: the United States plays by international rules when they suit its 
domestic and external interests but ignores or denigrates them when they 
are in conflict with its internal predicates and politics. Not surprisingly, this 
America-knows-best attitude has done much to erode its credibility abroad 
since the 2001 suicide attacks.

Although the self-styled champion of democracy, constitutionalism, 
and human rights, the United States qualified its support for universal 
human rights initiatives almost at the dawn of the human rights move-
ment. An early supporter of the UDHR at the inception of the codification 
of the human rights corpus, the United States did not see itself either as 
a beneficiary of the human rights corpus or its obligor. Eleanor Roosevelt, 
the former First Lady of the United States, might rightly be described as 
the mother of the UDHR. Yet U.S. enthusiasm for human rights treaties 
waned quickly, and in 1953 the country withdrew from the drafting process 
of the ICCPR and the ICESCR.68 Fearing international scrutiny for racism 
and other human rights violations—but citing sovereignty concerns—the 
United States refused to participate in human rights standard setting, let 
alone the ratification of human rights instruments. It was not until 1992 
that the United States ratified the ICCPR, almost forty years later. Under 
the George W. Bush administration (2001–08), American unilateralism in 
international affairs became much more affirmed, as demonstrated by the 
rejection of the Kyoto Protocol, withdrawal from a number of international 
commitments, and the 2003 war in Iraq.69 The go-it-alone approach by the 
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United States took the country’s international reputation to a nadir. The 
United States was despised abroad, and the Bush policies—both domestic 
and external—deeply polarized the country itself.

President Bush’s unilateralist approach was a sharp departure from the 
more consultative administrations of John F. Kennedy, Jimmy Carter, and 
Bill Clinton. Kennedy sought to create a more endearing image of America 
abroad through programs such as the Peace Corps and assistance to emergent 
postcolonial states. The testament of his popularity abroad is the number 
of people who carry his name. There is nostalgia about Kennedy, perhaps 
because he was killed before he could demonstrate his fallibility. The Carter 
administration gave human rights rhetoric unprecedented prominence in 
U.S. foreign policy. The first American president to imprint human rights 
directly in the foreign policy of the United States, he created a human rights 
bureau in the State Department and put in place a number of measures to 
include human rights considerations—for example, foreign assistance and aid 
tied to human rights conditions—in the calculus of American policy. Even 
today, long after he left the White House, Carter is regarded as an influential 
and revered figure in the human rights universe. Clinton revived the more 
humanist American tradition by emphasizing human rights, democracy, and 
labor rights as important benchmarks of U.S. foreign policy. Although he 
helped end the killings under Slobodan Milosevic in the Balkans, it was 
on his watch that the Rwanda genocide of 1994 took place while America 
stood by passively.

Barack Hussein Obama was elected president in 2008 amid high hopes 
that he would restore America’s standing in the world. Much of that hope 
was based on an exhilarating and rhetorically uplifting campaign. Because 
of his background—a black American whose father was a black Kenyan and 
Muslim—Obama was viewed as capable of healing America’s image abroad 
and restoring faith in democracy at home. He took firm positions on some 
important human rights issues. For instance, he promised to close Guan-
tanamo Bay, where hundreds of Muslim terror suspects had been held for 
years without trial. An international hot-button issue, detention at Guan-
tanamo was a blatant violation of due process protections—for detention 
without trial was mostly associated with tyrannical regimes, not the United 
States. Obama had promised to transfer the suspects from Guantanamo and 
try them in American civilian courts, instead of the much-maligned mili-
tary tribunals that did not meet international standards for a fair trial. Yet, 
Obama reneged on promises to close Guantanamo, even after his reelection 
in 2012. Another issue he promised to reverse was the policy of renditions 
and torture, by which the Bush administration would take terror suspects 
to secret detention centers where they were tortured and waterboarded 
to force confessions. Obama also promised to end “don’t ask don’t tell,” 
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the policy that denied gay Americans from serving openly in the military. 
Obama fulfilled the last of these promises in 2011. But he failed to close 
Guantanamo, end military trials, or halt the rendition and torture of terror 
detainees to third-party countries. Instead, he issued an Executive Order70 
(Ensuring Lawful Interrogations) in 2009 regulating renditions, but without 
banning or stopping them. Obama ratcheted up the controversial use of 
unmanned aircraft (drones) to find and kill terror suspects abroad, includ-
ing at least one American citizen. The drone strikes raise complex moral, 
legal, constitutional, and human rights dilemmas, and many human rights 
and civil rights advocates vehemently oppose this policy. Nor did Obama 
seek to have the United States join the International Criminal Court, which 
Bush had vehemently opposed.

The long view of history shows that standard setting is complicated by 
the failure of big powers such as the United States to join other countries in 
making new norms. For example, the United States was a major stumbling 
block to the formulation of the Rome Statute. Ostensibly, the U.S. feared 
that the ICC would be used as a “political court” to prosecute American 
leaders and military personnel for its many—and seemingly unending—wars 
abroad. Even after the negotiators made major concessions to accommodate 
its concerns, the United States still refused to ratify the Rome Statute. In 
fact, to underscore his contempt for international law, Bush “unsigned” the 
Rome Statute,71 an action that perhaps has no precedent in the history of 
treaty law. Interestingly, the United States has often found itself alienated 
from its European allies when it comes to standard setting. Such is the case 
with the growing international trend to prohibit the death penalty. The EU 
has banned the death penalty, as have a number of countries in Africa. The 
United States finds itself—once again—in league with China, Iran, Saudi 
Arabia, and a diminishing number of states that still put people to death. 
None of these states are paragons of human rights virtue. U.S. participation, 
and even leadership, would alleviate some of the political difficulties and 
problems of standard setting in human rights.

POLITICS AS OBSTRUCTION

No other discourse evokes as much public sympathy, or emotion, as does 
human rights, and opponents of human rights are demonized as inhumane, 
power hungry, or plain evil. States rarely disagree with the content of a 
particular human right, but they hide behind spurious arguments to oppose 
compliance. Their objections to particular human rights standards are usu-
ally couched in arguments about sovereignty, self-determination, develop-
ment, and the struggle against foreign domination or imperialism. Human 
rights are viewed as a noble ideal, and the only way to credibly confront 
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them— without appearing negative—is by pitting them against another 
equally noble ideal. This perception game has turned the human rights 
agenda into a sport of organized politics and public relations within the 
corridors of the United Nations. For example, the United States, which 
is party to only a few human rights treaties, is usually quick to point out 
that it already encodes human rights norms in its state and federal laws 
and practices and does not need to duplicate the effort by ratifying treaties. 
To be fair, some of these arguments have some validity, but that argument 
misses the whole point about international human rights law. Domesticating 
human rights norms is an ideal, but that does not mean that subscribing 
to international treaties is a cynical or useless duplication. One strength-
ens the other and gives the state influence over violating states. Moreover, 
treaties give citizens more forums and materiel to vindicate their rights. 
International oversight should not be treated as a discretionary matter. As 
in many other situations, one must always peel back the layers of argument 
to appreciate the genuine reasons behind a state’s reluctance to submit to 
particular human rights standards.

Nonetheless, the politicization of human rights standard making 
should not necessarily be viewed in a negative light. Politics is the medi-
um of doing international business; in fact, politics is neutral—and should 
simply be viewed as process. That is why politics by itself does not always 
lead to a rejection of human rights instruments. In many cases, states will 
readily accede to or ratify human rights instruments, knowing that they do 
not intend to implement them and may not have the capacity or resources 
to do so. That action is not necessarily “negative” politics; rather, it shows 
the power of human rights—even a cynical state wants to be seen as sup-
portive of human rights. The former Zaire, now the Democratic Republic 
of Congo, under the late Mobutu Sese Seko, itched to ratify every human 
rights instrument.72 In 1989, the then–human rights minister told the author 
that Zaire had no normative problems with any human rights treaty.73 Yet 
Zaire, despite its raft of human rights treaty ratifications, was one of the 
most egregious human rights violators and honored its treaty obligations in 
the breach rather than in observance.74 Adopting a trigger-happy approach 
to treaty ratification, many states have no problem buying into a fashion-
able discourse without the slightest intention of carrying out its obligations. 
Indeed, hypocrisy is the homage that vice pays to virtue. Many states still see 
the universal mechanisms and institutions for the elaboration and enforce-
ment of human rights as impotent and therefore posing no real threat to 
either the political elite in power or to state sovereignty. To such states, 
there are no real costs to joining a treaty. But ratification per se is likely 
to give internal human rights advocates—as well as INGOs—a language 
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with which to confront the state. Additionally, such ratifications can open 
opportunities for dialogue between the state and other stakeholders.

In many cases, states will pay lip service and heap platitudes on cer-
tain standards but take no steps to advance or consolidate them. A case 
in point is the much-maligned right to development. Virtually all states 
agree that development is an essential requirement for global peace and 
for improving the conditions of many people around the globe. Yet surpris-
ingly little agreement exists among states, international institutions, and 
NGOs on what constitutes development, let alone how to bring billions of 
people out of poverty and privation. Increasingly, emphasis on development 
has turned to more than economic remedies. Development encompasses 
many aspects, such as advances in culture, political organization, or military 
achievement. Amartya Sen has written about development as the complex 
combination and interaction of instrumental freedoms—political freedoms, 
economic facilities, social opportunities, transparency guarantees, and pro-
tective security.75 This nuanced and complex understanding of development 
is essential if humanity is not to be reduced to economic statistics driven 
by the consumerism of modern globalization. As Sen writes,

[T]hese instrumental freedoms tend to contribute to the general 
capability of a person to live more freely, but they also serve to 
complement one another. While development analysis must, on 
the one hand, be concerned with the objectives and aims that 
make these instrumental freedoms consequentially important, 
it must also take note of these empirical linkages that tie the 
distinct types of freedom together, strengthening their joint 
importance. . . . The claim that freedom is not only the pri-
mary object of development but also its principal means relates 
particularly to these linkages.76

The complexity of development and the difficulties that its achieve-
ment poses are matched only by the seduction it offers. Who could have 
imagined two decades ago the dazzling developments in technology driven 
by innovations in the capacity of the Internet to transform the way people 
communicate and interact with their states? Large segments of the popula-
tion in Africa, Asia, and Latin America leapfrogged the fixed landline and 
went straight to cell phones, mobile devices, and computers. The result has 
been rapid economic growth and new forms of political activism. In 2011 
Facebook, Twitter, and other Internet-driven tools spawned the so-called 
Arab Spring and disrupted the power of long-serving dictatorships in North 
Africa and the Middle East.77 Those popular revolts were centered on 
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demands for democracy and economic opportunity for majorities, especially 
among the youth in the Arab world. Political liberalization may be more 
easily achieved, but economic development is likely to be slow in  coming 
because it requires the dislocation and radical reconfiguration of many vested 
interests, structures of power, and deeply embedded attitudes. States will 
have to do more than simply pay lip service to development, even if they 
couch it in the language of rights. Commentators and citizens in the midst 
of the Arab Spring were not urging for support of the Declaration on the 
Right to Development, but its spirit as a norm could not be denied.

Political elites in both the North and the South talk about the impor-
tance of development, but neither has the will or vision to bring it about. 
In the last decade, a lot has been made of the rise of several powers in 
the South, most notably China, India, and Brazil. Their growth rates have 
been extraordinary by historical standards. In these three countries alone, 
hundreds of millions of people have moved out of poverty, an unprecedented 
statistic. Even Africa, which had lagged behind, has recorded impressive 
growth rates since 2000. The question is whether such growth is equitable 
and sustainable over the long term. In India, for example, the dizzying 
economic achievements benefit only the top 20 percent of the population.78 
How the majority who is still locked out reacts to these egregious disparities 
does not auger well for the long-term stability and development of India. 
China has an even more complex path ahead. Its closed political system may 
implode if and when growth slows down. Additionally, the rate at which 
both India and China are consuming resources is likely unsustainable. The 
other problem is one of demographics: How will India and China deal with 
an aging population once the “youth bulge” passes and hundreds of mil-
lions retire from the active workforce? How will the retirees be supported? 
There are indications that as these three states grow, they are leaving the 
“third world” behind and developing imperial economic and political pos-
tures. How will this affect the ability of the South to speak with one voice 
to advance the right to development? Will this ring the death knell for 
the right to development? Will other states in the South—such as South 
Africa—whose economies are also growing at a fast pace take the lead in 
speaking for the global South? These developments will complicate the work 
of the UN bodies concerned with the right to development, which will find 
it increasingly difficult to develop a cogent jurisprudence and a universally 
acceptable formula or blueprint for implementing the right to development.79 
The murky status of the right to development, which is not likely to be 
encoded in a binding treaty any time soon, will not change. In the mean-
time, NGOs, states in the South, and UN bodies must redouble their efforts 
to flesh out the standards and other benchmarks for this important right so 
that the paths to its implementation can become clearer and more persuasive 
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to the states in the North and the multilateral development and financial 
institutions they control. Perhaps NGOs in the North, which have been 
particularly lukewarm or even hostile to the right to development, should 
use their clout and muscle in advancing debate. Perhaps the elaboration of 
the right could be more fruitfully pursued within the Committee on Eco-
nomic, Social and Cultural Rights, or the various bodies or working groups 
of the UN Human Rights Council.

THE OWNERSHIP OF NORMS AND STANDARDS

Standards and norms have a specific place of origin; they arise from particular 
circumstances and are sheathed in time, culture, and identity. That does not 
mean that they cannot become transcendent and universal; they quite often 
do. In the days of yesteryear, this transcendence may have taken years or even 
decades to achieve, but today, with the advent of instantaneous technology, 
norms can be embraced far and wide in a relatively short period. The uni-
versality of any norm or standard occurs through conquest, persuasion, deceit, 
fraud, conversion or dissemination, domination, or through the displacement 
or the supplanting of a local particularism with a foreign or external truth or 
myth. As correctly noted by Abdullahi An-Na’im, all norms are founded on 
specific cultures and philosophies.80 No norm arises from its cultural mores 
as universal, especially if it is a human rights norm. Adamantia Pollis and 
Peter Schwab have asserted that “the Western political philosophy upon 
which the [UN] Charter and the Declaration [UDHR] are based provides 
only one interpretation of human rights, and this Western notion may not 
be successfully applicable to non-Western areas for several reasons.”81 In other 
cultures, human rights may be more correctly expressed in the language of 
human dignity. In the United States, human rights are generally regarded “as 
designed to improve the condition of human rights in countries other than 
the United States (and a few like-minded liberal states).”82 This view sees 
human rights as a language applicable not to the empire but to the subject 
states of the empire; that is, human rights are for “them” but not for “us.” 
Despite this early foundation and formulation of human rights in Eurocen-
trism and American exceptionalism, human rights norms have at least gained 
rhetorical acceptance in virtually every state. That is because human rights 
have a core truth that can be found in all cultures—a universal resonance 
of human civilizations. These include norms such as respect for human life, 
reverence for procreation, desire to limit pain and suffering, the use of social 
institutions for a common good, generosity, hospitality, human dignity, and 
so on. While these norms may not be expressed in the rights language, they 
cut across cultures and historical milieus. They form a common language in 
which humankind can communicate.
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The contest about human rights is whether the medium of rights—
and the specific iteration of Western liberal jurisprudence—is a language 
comprehensive enough to express and mediate diverse and particular norms 
of human dignity. If so, where does that leave other “languages” of human 
dignity? Can they be captured in the language of rights? The key ques-
tions, then, are the following: Should human rights—with their European 
cultural and philosophical roots—be celebrated as having attained universal, 
cross-cultural legitimacy? Are they elastic enough to accommodate other 
expressions of human dignity? Put differently, is the language of rights open 
enough to be transformed by other languages of human dignity? Is the lan-
guage of rights open to normative penetration and counterpenetration? Are 
the norms and standards of the human rights corpus now owned and held 
in common by humanity as a whole? What makes norms universal, and 
how is the ownership of standards claimed by diverse peoples and interests? 
If states remain the key actors in human rights standard setting, is it fair 
to say that they largely retain their ownership? Is ownership dominated by 
particular states, to the exclusion of others? How can other actors, including 
individuals, NGOs, intergovernmental and other international institutions 
and entities, claim ownership? These questions are important because owner-
ship is critical to legitimacy, relevance, effectiveness, and implementation. 
If ownership of human rights norms is not widely shared, then the corpus 
will have few guardians, those who are interested in their success and opera-
tionalization. And in that case, human rights standards would lack the com-
mitted constituencies to champion their implementation and enforcement.

International nongovernmental organizations (INGOs) in the North 
have a tendency to treat human rights as an unimpeachable regime of rules 
and standards, and they expect cultures outside the West to accept this as a 
basic, nonnegotiable truth. In their view, human rights are akin to antibiot-
ics that would cure the “disease” whether the patient is Asian, African, or 
Latin American. The identity of the patient is deemed wholly irrelevant. 
In 1998, I had an exchange with Kenneth Roth, the executive director of 
Human Rights Watch, at a public forum at the John F. Kennedy School of 
Government at Harvard University, in which Roth referred to human rights 
as “antibiotics” that any culture would be foolish to reject. The notion that 
human rights are a precise science in terms of their effect on the malady 
leads to prescriptions for non-Western societies. Formulas are given as to 
how particular political and social problems can be resolved through the 
regime of human rights. Roth’s view is not isolated, but a deeply held per-
spective. Human rights education has been advanced as “cure” for despotism 
and bad culture.83 This arrogant benevolence of the West has historically 
been embedded in human rights missionaries in the academy and at INGOs 
such as Amnesty International and Human Rights Watch. This analogy 
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remains poignant because it is an unvarnished expression of the self-image 
of some INGOs. The fact that Roth’s statement was made without a hint of 
sarcasm or irony was illustrative of the deeply entrenched “savior” mentality 
of some Western NGO leaders. Human rights—in their original Western 
liberal iteration—have made an indelible mark on human civilization in the 
last seventy years. The contention here is not about impact. Rather, the 
question is whether the liberal tradition is humble enough to accept the 
contributions of other traditions and cultures to validate a universal corpus 
of human dignity. Is the human rights corpus, and its language, capable of 
negotiating across cultures to create a new universal consensus?

THE EVOLUTION OF OWNERSHIP

The political liberation of former colonies since World War II increased 
the voices in global governance, and the circle of actors in the human 
rights movement expanded rapidly. The fastest-growing human rights move-
ments today are not in the West but in Asia, Africa, Latin America, and 
the Middle East. In India alone, the world’s largest democracy, there are 
human rights movements in virtually every village and hamlet. Not even the 
drafters of the UDHR could have foreseen this phenomenon in 1948. The 
post-1945 norms of the human rights movement have drawn from a vari-
ety of struggles, including those against colonialism, slavery, racism, ethnic 
demagoguery, religious intolerance, the discrimination against women, and 
the suppression and exploitation of workers, among others. But a distinction 
should be made between, on one hand, the official UN human rights corpus 
and the human rights movement around it, which is tied to INGOs such as 
Amnesty International and Human Rights Watch, and, on the other hand, 
the popular human rights movements that have arisen in the South. This 
dichotomy—between “human rights from above” and “human rights from 
below”—is a contest for the future of the human rights movement and its 
identity. The leaders, victims, and activists in the struggles of “human rights 
from below” do not, and have not, sat at the high councils of the UN and 
other forums to craft the human rights corpus. Historically, they have been 
excluded from participation at the highest levels of norm making, with the 
exception of the more recent inclusion of Dalits and indigenous peoples.84

At its inception, particularly during the formulation of the UDHR, the 
codification of human rights norms was the work of two key actors. The most 
important group of actors was the cluster of Western and European states, 
the victorious allies, who dominated the United Nations. Their concept of 
human rights, as noted by Antonio Cassese, was imposed on the world.85 
The other important voices were those of nonstate actors drawn largely 
from Western civil society organizations, for example, the  International 
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 Committee of the Red Cross, Jewish groups, Christian organizations, wom-
en’s organizations, and professional and trade union organizations.86 But 
even their voices were very few, and they were drawn from largely affluent 
white groups. The two sides—the states and Western NGOs—shared a basic 
vision of society, although they disagreed on how to deal with the South. 
Some of these groups, including the American Anthropological Association, 
submitted either memoranda or their own draft versions of the UDHR to 
the UN Commission on Human Rights.87 Some groups advocated for a 
more interventionist human rights corpus, while others were more relativist. 
Nevertheless, the state and nonstate actors can hardly be said to have been 
diversely inclusive of most peoples, cultures, and traditions, because virtu-
ally no Southern, nonstate actors participated at this stage, and no other 
normative, religious, or cultural traditions were represented. The writing of 
the original template of the human rights project—the UDHR—was an act 
of exclusion, which is why its near-universal approval today is so surprising. 
The nations that drafted the UDHR directly colonized three-quarters of 
the earth and enforced brutal, racist, and even genocidal policies in many 
places. It is a paradox of history that colonial empires and abusive regimes, 
including the United States with its apartheid Jim Crow laws, was a major 
player in the birth of the human rights movement. The few states from 
the South present in the standard-setting process—such as India, Lebanon, 
Burma, Pakistan, the Philippines, Ceylon, and Syria—had recently gained 
independence and joined the UN, but they were completely new to the 
world of statecraft. One analyst put it this way:

[I]n 1914, Lenin calculated that more than half of the world’s 
population lived in colonies, which covered three quarters of 
the world’s territory, a calculation that was still correct at the 
end of the 1940s. This fits the estimate Phillipe De La Cha-
pelle made of the United Nations membership at the time the 
Declaration [UDHR] was adopted: “North and South America 
with twenty-one countries represented thirty-six per cent of the 
total, Europe with sixteen countries twenty-seven per cent, Asia 
with fourteen countries twenty-four per cent, Africa with four 
countries a mere six per cent, and the South Sea Islands with 
three countries five per cent.” This shows that the continents 
of Africa and Asia were grossly under-represented. And this is 
where in the 1940s most of the most prominent drafting nations 
still had their colonial empires.88

But this global order would be challenged in the following decades, 
especially after the 1960s. The postwar period was a time of great political 
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ferment. Colony after colony shook off the yoke of European direct rule. 
Anglo-American free market values struggled for global supremacy against 
Soviet communism, and the political landscape in the South changed dra-
matically with the defeat of direct colonialism in the 1960s. Although the 
West largely dominated the United Nations, decolonization transformed the 
face of the United Nations and other institutions of global governance. New 
voices and faces would soon congest and enrich the character of these bod-
ies. Progressively, the normative concerns and political interests of these new 
state actors sought to exert themselves and to diversify both the form and 
content of lawmaking and standard setting in international law and human 
rights. The debates at the UN and other international forums, as well as the 
nature of the norms adopted, illustrate this new political dispensation. The 
proverbial glass began increasingly, if slowly and painfully, to look half-full 
rather than half-empty. But this change would be long and difficult. Control 
over norm making could not be wrested from the West, but it could be 
enriched by wider global participation. Even so, problems of poverty, the 
asymmetry of power, and the lack of basic diplomatic and technical skills 
continued to hamper the ability of the South to deeply impact standard 
setting. Undemocratic regimes in the South—and their distaste for their 
own civil societies—did not help participation. Their influence would be 
felt more in the obstruction of the creation of norms, rather than their 
construction. But as single party regimes, civilian dictatorships, and Cold 
War–allied regimes gave way to more open states in Africa, Asia, and Latin 
America, civil societies and states in the South became stronger players in 
standard setting. By the close of the first decade of the twenty-first century, 
the world of international standard setting looked much less skewed than 
it did in 1948.

The political evolution of the international community of states 
directly impacted global governance. Slowly but surely, human rights norms 
started to reflect sensibilities that had not been present hitherto. These 
changes in the character of international community are reflected in the 
human rights instruments and standards that the UN adopted, particularly 
after the 1960s. The UDHR and the ICCPR, which in practice have been 
regarded as the most important human rights documents, are characterized 
by their emphasis on individual rights, perhaps the most essential element of 
the rule of law in a Western liberal democratic state. The two instruments 
are pillars of Western liberal jurisprudence. Perhaps the only exception is the 
somewhat minimal inclusion of economic and social rights in the UDHR. 
The ICESCR, which is ratified by roughly the same number of states as the 
ICCPR, is much maligned and regarded by many as the “other” covenant. 
But the ICESCR included many of the concerns of states in the South, 
including the newly independent states, and a coalition of the Soviet bloc 
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states and states in the South pushed for its passage. As a result, the ICESCR 
was heavily influenced by socialism and by Latin American and Caribbean 
states. Western states have interpreted its focus on economic and social 
justice as a threat to free market values. Although the ICCPR regards the 
individual as the center of the moral universe, it also includes provisions for 
collective or group rights. Its provisions on the right to self-determination 
of peoples89 and on the integrity and survival of cultures90 are a departure 
from the focus on individual rights. Even so, the “radical” nature of the 
ICESCR should not be overstated. Read carefully, it reveals a cautious and 
highly porous set of norms—and implementation processes—that should not 
threaten vested free market interests. Its tentative and vague language on the 
obligation on states provides wide latitude to evade compliance. Unlike the 
ICCPR, the ICESCR was not given an oversight body, and its enforcement 
committee was established much later. These deficits were meant to temper 
its force and to slow down its impact on states.

The historical concern and development of social and economic 
claims in the West should not be denigrated. The West does not lack a 
concept of economic and social equity; rather, the role of the state in real-
izing economic rights is in dispute. In a liberal democracy such as the United 
States, there are different ideological strains with respect to the role of the 
state in the economy. The conservative Republican Party prefers less gov-
ernment intervention in support of social services and the poor, while the 
Democratic Party advocates a more equitable tax structure to support the 
most vulnerable members of society. The development of the welfare state 
and social democracy is a testimony to the development of economic and 
social entitlements or rights. The European Social Charter and the extensive 
social programs of Canada and the Nordic countries point to a version of 
social democracy that tends to balance civil and political rights with social 
and economic rights. Even the United States, cast as a vehement opponent 
of economic, social, and cultural rights in the human rights movement, has 
a tradition of advocacy and protection of these rights. During periods of eco-
nomic boom, the United States has been more generous with the poor. The 
tradition of the welfare state runs deep in the United States, and not just 
in the nongovernmental sector. In the 1930s the New Deal, an antipoverty 
program, responded to economic deprivation after the Great Depression. It 
can be argued, in fact, that U.S. resistance to economic and social rights is 
not a sign of their rejection per se. In 1944, President Roosevelt in his “four 
freedoms” address emphasized “freedom from want” as a cardinal principle 
that should underpin future U.S. policy. Other freedoms included the rights 
to health care, education, food, clothing, and the right to work. That speech 
would be so radical today that it is virtually impossible that an American 
president could deliver it, although at least one senior official in the Obama 
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administration recently devoted an important speech to it. Michael Posner, 
then Assistant Secretary of State for Human Rights, Democracy and Labor, 
connected the “Four Freedoms” to a more effective U.S. strategy to combat 
the root causes of terrorism in the world.91 The labor movement for many 
years was a strong advocate of protections for the working class, and the 
years of economic growth and equity in the 1950s and 1960s owe much to 
the strength of that movement. But with the strains on the economy since 
2008, state and federal governments have cut back on so-called entitlements 
and passed legislation to curtail the power of labor unions.

There is no doubt that emergent states in the global South have 
exerted some influence on the debate on economic, social, and cultural 
rights. They are primarily responsible for the movement from the cultural 
individualism of the West toward a more community-centered perspective 
in the formulation of the more recent human rights texts. This normative 
chasm between the North and the South has been an enduring one in 
human rights debates. And it is true that societies outside the European 
world exhibit a tendency to emphasize group and collective rights, some-
times to the detriment of the individual. The balance to be struck here 
must be delicate. The African Charter on Human and Peoples’ Rights, the 
regional human rights system for the continent, attempts this balance.92 The 
African Charter creates the so-called three generations of rights: civil and 
political rights; economic, social, and cultural rights; and people’s rights, 
such as the rights to development,93 peace,94 and a satisfactory environ-
ment.95 The Charter also departs from the script of other human rights 
instruments and imposes duties on individuals.96 Such duties are owed to 
individuals, the family, society, and the state. In Asia, the lines between the 
individual, the society, and the state are blurred similarly by conceptions 
of duty.97 Although an oversimplification of both positions, non-European 
cultures seek more balance between the individual and the society than do 
their European counterparts. It is easy to romanticize this view and overlook 
its potential to emasculate the individual at the behest of the state. The 
less problematic position is to seek a more thoughtful equilibrium between 
the individual and the community to avoid the excessive pull by either. 
That is why the South has something to teach the North, and vice versa.

The normative preferences of many of the human rights instruments 
adopted since the 1960s display the tendency of societies in the South to 
highlight the community and group or collective rights. For example, the 
1965 International Convention on the Elimination of all Forms of Racial 
Discrimination, the 1976 International Convention on the Suppression and 
the Punishment of the Crime of Apartheid, CEDAW in 1981, the 1986 
Declaration on the Right to Development, and the 1990 Convention on 
the Rights of the Child are progressively more detailed and either address 
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matters left out by the UDHR, ICCPR, and the ICESCR or further elabo-
rate on them. They increasingly move away from the singular focus on the 
individual and tackle issues affecting groups and group rights or systemic 
and deeply embedded social and economic problems that require radical 
solutions. Efforts to set standards on the disabled,98 indigenous peoples, and 
women address concerns that go beyond the individualist focus of the ear-
lier human rights instruments. These latter-day instruments show that it is 
possible to reconstruct the human rights corpus to give it a more universal 
fingerprint.

CONSTITUENCIES AND OWNERSHIP

Like all norms, human rights norms come about because of particular mate-
rial conditions; they arise out of concrete and real life circumstances. They 
respond to specific and real violations, or to denials of what a group or 
individuals regard as an essential entitlement or protection. Thus, human 
rights norms seek to address the plight of victims and those who are vulner-
able. But often human rights standards cannot be developed unless there is 
an identifiable, usually sympathetic, victim—whether it is a person, a group, 
or a thing, such as the environment. The case has to be made that harm 
will come to that person or thing unless an inviolable status is conferred 
on the victim, whether potential or actual. Once the victim is established, 
the norm must identify the villain, either as the state itself, a person, or 
some other instrumentality acting as a proxy for the state or over which 
the state exercises control. That entity could be an individual or group or 
an entity perpetrating the violation with the tacit approval and support of 
the state. In other cases, the state may be unwilling or unable to stop the 
victimizer, but still be accountable for the abuse. For instance, nonstate 
actors beyond the control of the state, such as militias or armed groups that 
operate without the consent of the state and over which the state exercises 
no control, can be violators of human rights. Terror groups, such as the 
Islamist Al-Shabaab in Somalia, or the more notorious Al-Qaeda, which 
operate outside the control of any state, are accountable for human rights 
violations. The important thing is that there must be a nexus between the 
state, or the nonstate actor, and the abuse committed. This nexus is nec-
essary because the state, or the nonstate actor, is the basic obligor of the 
human rights corpus because the state is responsible for everything that takes 
place within its jurisdiction. Since the state is the primary international 
actor and the key to international law, it becomes the target of human 
rights standards. But standards can be made only when either the victims 
become advocates of their own cause or others take up their plight. Rarely 
does the state drive the initiative in expanding the human rights corpus. 
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The plight must be made visible, compelling, and manifest to broad sectors 
of the global public for standards on promotion, assistance, and protection 
to be created. The urgency of the problem and the need for protection are 
central to the generation of a standard, or a human right.

Historically, however, victims have not been the key movers of norms. 
Paradoxically, the victims rarely own the standards relevant to their plight. 
Usually, powerful sympathetic groups or individuals with access to power and 
influence fight for standards. This is because standard setting in human rights 
is an elite-driven and not victim-centered process. The corridors of power at the 
UN in New York or Geneva, where most rights are hammered out, sit at a 
far remove from the victims, who usually live at the margins of society. Some 
recent exceptions to this rule are the struggles for gay rights and women’s 
rights, where some of the victims are also very powerful advocates for their 
own cause. For the most part, though, standard setting as a process is state-, 
not people-centered.99 The people rarely see norm setting in action. It usu-
ally takes place in a UN conference room where diplomats and nonstate 
actors of means mingle and debate over the nuances of lawmaking. Rarely, 
if ever, are the victims in sight, although sometimes they are paraded for 
effect. It is these elites—government, on the one hand, and nonstate actors, 
on the other—that “speak for the voiceless” in norm making. There is no 
direct democracy in standard setting at the UN. The people are out of sight, 
but represented usually by self-chosen, or self-imposed, proxies. Do these 
self-professed representatives of the victims actually represent the aggrieved, 
or do they fight for their version and vision of society? Often, INGOs, who 
are the most powerful brokers for standards, claim to be working in what 
they call “international civil society” or a “coalition” of NGOs from across 
the world. But how democratic is this global coalition of international civil 
society? Who dominates and controls it? Generally, ownership of standards 
remains with those who agitate for them and work to police their develop-
ment and enforcement. Thus, although victims may know their rights—and 
in some cases may even know the mechanisms for influencing or vindicating 
them—the definition of their suffering usually rests with a faceless bureaucrat 
or an opaque and obscure committee somewhere in Geneva or New York.

Each human rights standard or norm, therefore, has a constituency 
or constituencies of owners—with some notable exceptions. The Declara-
tion on Human Rights Defenders is unique because it affects directly the 
most engaged community in the human rights movement—the NGO and 
INGO human rights community, who initiated and advocated for it. The 
Declaration could even be seen as self-serving were it not for the incredible 
brutalities visited on human rights advocates across the world. The Inter-
national Service for Human Rights,100 in particular, was instrumental in its 
realization.101 That group’s advocacy notwithstanding, INGOs were at the 
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forefront of this standard, and they stood to be the major beneficiaries of 
it, since the Declaration gave INGOs more legitimacy in fighting for access 
in the global South and in enabling them to work to protect human rights 
defenders in the South. This mandate is bound to remain effective and 
visible because its owners—and beneficiaries—constitute the active engine 
of the human rights movement.

Standard setting is an expensive proposition. It requires enormous 
resources for travel, lobbying, communication, and mobilization. Who has 
access to resources and funding for these activities? How do funders influ-
ence the struggle for standards? What is their stake in it? Will funders favor 
some standards and discourage or refuse to fund others? The reality is that 
marked differences exist among the energies and resources expended on 
various standards. The mix of constituencies and ownership, political biases, 
and social preferences speaks volumes about how much effort and money 
are put into fighting for different norms, and in this area the wealth and 
influence of the North over the South makes a huge difference. A lot of 
resources were expended on the Declaration on the Right to Development, 
the Protocol to the Torture Convention, and the Declaration on Human 
Rights Defenders. The latter two instruments were either backed by powerful 
states or formidable NGOs. In contrast, the right to development—although 
backed by a strong collection of states and the emergent civil society in 
the South—lacked the funding support of powerful governments and NGOs 
in the North.

The power of INGOs cannot be overstated—at least that was the case 
until the recent past, when more NGOs from the South have become more 
effective, better organized, and funded lobbyists in the corridors of power 
at the UN. Western INGOs have effective organizational skills, adequate 
funding, credible reputations, and access to powerful and sympathetic states, 
variables that make them formidable actors. Their access to renowned schol-
ars in the academy in the West means that they can draw on impeccable 
research and intellectual support that the South has been hard-pressed to 
match, although that gap has considerably narrowed in recent years. INGOs 
also have a deep familiarity with the United Nations, the world of interna-
tional politics and lobbying, as well as trusted contacts within powerful inter-
national media organizations that give them much power and clout. They 
can put pressure on their political elites and mobilize public attention easily. 
Not to be underestimated is the fact that the key UN offices are located in 
New York and Geneva, which for many of the INGOs is “home territory” or 
at least familiar cultural and political territory. These “cultural” advantages 
are not easily quantifiable, but they are critically important. What is clear is 
that they sharply tilt the playing field in favor of the Western groups. The 
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game of standard setting is played, in a manner of speaking, in the West 
where the INGOs have home field advantage.

A lot of the advance work for standards is not done at the UN. 
Well-organized constituencies conduct most of their activities outside of 
that building. Key stakeholders and likely obstructionists need to be won 
over, neutralized, or given a reason to rethink their positions. Public support 
needs to be expanded among the elite classes in various states as well as 
within the media and other constituencies. In the cases of the Declaration 
on Human Rights Defenders and the Optional Protocol to CAT, a lot of the 
necessary work was done by NGOs outside—and not within—the corridors 
of the United Nations, which is often the case when the standard in ques-
tion is viewed as threatening to an array of stakeholders. The mobilization of 
such powerful players is only possible where a constituency has an elite base 
that is willing to publicly commit moral and material support for the cause. 
This requires funding, an influential NGO or a credible umbrella body, a 
cadre of good scholars, and seasoned activists—resources that individuals, 
NGOs, or groups from the South have not historically been able to readily 
or easily command. There are very few philanthropies in the South, and in 
some countries there are none. Such a gap can only be breached if groups 
in the South team up with groups in the North to work toward a common 
goal. Often, a group in the South will compete with a more established 
one in the North for funding on the same issue, another reason why coor-
dinating between NGOs in the North and the South is more productive. 
For that cooperation to be successful, however, groups in the North must 
feel invested in those standards that motivate, drive, and interest groups in 
the South. One way to reduce the asymmetry of power between the North 
and the South, and to make sure that the human rights agenda is driven 
by interests from all areas, is humility by groups from the privileged parts 
of the world. It is a well-known fact that some groups in the North suffer 
from a seemingly incurable hubris because they are large, influential, and 
the established pioneers of the NGO world. These INGOs see themselves 
as the “fathers” and “guardians” of human rights, and they are captive to a 
cadre of activists who are trapped in a colonialist milieu. Even when led by 
a person of color from the South, INGOs do not seem capable of cultural 
change. For example, the highly capable Irene Khan, the former secretary 
general of Amnesty International, worked hard to transform the organiza-
tion from a Eurocentric behemoth to a truly universal human rights group. 
In the end, she was a casualty of Amnesty’s conservatism and its European 
and North American opaque and undemocratic make-up. While the erudite 
Khan was widely respected and admired within AI’s grassroots movement, 
the organization’s predominantly white governing power structure did not 
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appreciate, nor fully accept, the mental and political shift to the South. 
Nevertheless, Khan left an indelible mark on AI. It remains to be seen 
whether the astute Salil Shetty, the Indian national who succeeded Khan, 
will fare any better. He has continued to build on the transformative work of 
Khan. The staff and structural changes that Shetty has initiated have been 
impressive. But only time will tell whether AI becomes a truly global group.

INGOs can be very successful in pushing for a standard when they 
put their muscle behind a campaign. The energy and resources that INGOs 
in the West put into the campaign for the Declaration on Human Rights 
Defenders illustrates this point. INGOs in the North pushed zealously for 
that instrument because their interests and those of their counterparts in 
the South converged rather perfectly. Clearly, INGOs in the North are not 
the major targets of repression by states in the South, where the work of 
human rights advocacy has historically been perilous. But groups in the 
North understand that the success of the human rights movement will rest 
on their ability to support their counterparts in the South. Groups in the 
North do most of their human rights work in the South, and many of 
them, especially Amnesty International and Human Rights Watch, would 
not exist but for their work in the South. So often their work in the area 
consists of brief missions on the ground, where they talk with a few players 
and victims and then head back to the safety of the West. So the only way 
they can remain credible is through cooperative relationships with local 
NGOs in the South, who become the funnels for information for INGOs. 
Nevertheless, INGOs such as Amnesty and Human Rights are ambivalent 
about how strong or independent they would like human rights civil society 
in the South to become.

Yet most groups in the South do not wish to be tethered or subordinate 
to dominant groups in the North. At one point, emergent groups in the 
South played subservient roles out of necessity—they needed the legitima-
tion of their more powerful counterparts and the access to resources and 
networks. Groups in the South used the groups in the North as cover and 
protection against their own repressive governments. In many places—if not 
most—local NGOs in the South are increasingly able to operate without the 
protection of their Northern counterparts and are asserting their ideological 
and operational independence from groups in the North. INGOs find their 
Southern counterparts’ independence challenging, and the change raises 
questions of constituency: Will this make INGOs irrelevant, and put them 
out of business? Or will they adjust and find a new niche for themselves 
and fashion a new relationship with groups in the South?

Human rights work by NGOs in the South is still a very perilous busi-
ness, usually risking life and limb. Take the case of David Kato, a gay rights 
activist in Uganda, for example; Kato was murdered in 2011 in the midst of 
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a violent homophobic debate over a proposed antigay law that included the 
death penalty for gays and lesbians.102 Similarly, human rights workers met 
violent deaths in the Democratic Republic of Congo and in Egypt, Syria, 
and other Arab countries gripped by the so-called Arab Spring. That is why 
a mechanism to defend and protect rights workers was essential.

One of the obvious reasons for Western leadership on the human 
rights defenders declaration was access to global power structures and avail-
ability of resources for advocacy. It was not that NGOs in the South were 
not interested in their own protection, but wanting a standard and being 
able to effectively push for it are two different things. There is a distinction 
between those who need norms and those who are able to lobby effectively for 
their formulation. Often, human rights groups in the South were too preoc-
cupied with basic survival—mobilization of resources, personal safety, and 
the tenuousness of a young civil society—to focus on the larger question 
of protection of human rights defenders at the global level. These basic 
survival questions were absent for groups in the North, and Western NGOs 
became an important actor in securing Norway as the lead state to push for 
the Declaration on Human Rights Defenders. One of the most supportive 
states for NGOs and for the growth of civil society in the South, Norway 
was a natural choice to lobby for the declaration. Most European states 
were heavily in favor of the declaration, while the United States, which has 
a wary relationship with NGOs in the South, refrained from opposing it. 
African states did not openly oppose the Declaration because there had been 
NGO pressure on the African Commission on Human and Peoples’ Rights 
to establish a human rights defenders unit.103 In addition, African states did 
not want to fall into the trap of being demonized as anti–civil society or 
opposed to the protection of human rights defenders. The Inter-American 
human rights system already has established a unit for the promotion and 
protection of the rights of human rights defenders.104

The Declaration protects NGOs in the South from strangulation by 
the state and provides them with operational space and freedom from the 
state to conduct their advocacy. Importantly, it allows them to solicit and 
receive funds and resources from any source to support their work.105 This is 
an important victory because states in the South feel that they often com-
pete for donor—Western—funding with NGOs.106 Some states have tried to 
control, limit, and even prevent NGOs from directly receiving donor fund-
ing, without which they would most likely wither away, collapse, or become 
completely ineffective.107 Without doubt, there are some troubling questions 
if Western aid is funneled primarily through NGOs. One outcome is to fur-
ther weaken the state and rob it of the ability to provide services, a genuine 
concern given the emasculation of the state in the South by the Bretton 
Woods Institutions. For Western NGOs—many of whom exist primarily to 
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monitor, expose, and limit human rights violations in Southern states—
the Declaration further extends their reach because it creates a borderless 
universe for advocacy. It effectively abolishes, for operational purposes, the 
distinction between domestic and international human rights NGOs, and 
accords them virtually the same protections from the national state. This 
means that international nongovernmental human rights organizations, such 
as Amnesty International, enjoy substantially the same freedoms that the 
Kenya Human Rights Commission, a domestic NGO, is entitled to in its 
work in Kenya.108 In fact, some INGOs, such as Amnesty, are establishing 
local offices in the South with varying degrees of success. That is why the 
Declaration was a perfect convergence of the interests of NGOs in both the 
North and the South. Coalitionary synergies are constructed easily around 
such shared and mutually beneficial standards, a fact that makes their pas-
sage by states less difficult.

The contrasting fates of the Declaration on Human Rights Defenders 
and the Declaration on the Right to Development indicate the importance 
of the ownership of standards. Who wants a standard, cares for it, and is able 
to fight for it makes all the difference in its chances for ratification. Rights 
are fights. They are struggles over resources, identity, and location. Once a 
claim attains the status of a right, then it becomes very difficult to claw that 
claim back. That is why stakeholders—both for and against a claim—fight 
pitched battles at the moment of conception to either realize the right or to 
make sure it never sees the light of day. These are struggles over the vision of 
society—not just at the international level but also at the state level. Once 
a claim becomes a right at the international level, a state has little wiggle 
room to stop its implementation domestically, whether it ratifies the treaty 
in question or adopts the particular declaration. Take CEDAW, The Conven-
tion on the Elimination of Discrimination against Women, for example. The 
norms and rights that CEDAW institutionalizes—based on the equality of the 
sexes—have become widely accepted. It is no longer a question of the valid-
ity of those rights, but when they will be enforced, even in states that have 
not ratified CEDAW. Women’s rights are captured most comprehensively in 
CEDAW, and states are required to comply with it.

Yet powerful interests, who have inherent biases for and against certain 
standards, can block standards and rights in the human rights movement 
and in the standard-setting forums in general. As Joe Oloka-Onyango points 
out, relativism pervades the entire norm-making and standard-setting pro-
cesses at the United Nations.109 What he calls “empirical relativism” leads, 
for example, to more energy being applied toward the Optional Protocol 
to CAT or the Declaration on Human Rights Defenders than on the right 
to development.110 How quickly a standard will be realized is based on who 
backs it, a problem that can be traced back to how the human rights agenda 
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is set. Why is a certain matter important, who thinks it is important, and 
why? The politics of power and influence speaks volumes about the success 
or failure of a standard.

Some rights or standards are more polarizing than others. One of the 
most divisive rights in the history of norm making has been the right to 
development. Debates on the right to development have dichotomized the 
world: the South insisted on its absolute importance, and the North ques-
tioned its wisdom, practicality, and even desirability. Whatever virtue some 
saw in it in some parts of the world, others thought it would undermine free 
market policies and become a warrant for international welfare to take away 
from the “haves” and freely give resources undeservedly to the “have-nots.” 
Although the two sides’ arguments were equally divided, their resources 
for advocacy for and against right were not. Lacking any independence 
on economic matters and heavily dependent on the global economy, poor 
states cannot challenge effectively the hegemony of rich states. While that 
is slowly changing with the rise of Southern countries such as India, China, 
and Brazil, the balance of global power still resides in the West. Many 
countries in Asia, Africa, and Latin America remain largely impoverished. 
Lamentably, many poor states do not have the focus, the will, or sometimes 
the expertise to argue their positions within standard-setting forums. Mar-
shaling great presentations and arguments at international forums requires 
a highly educated and refined bureaucracy that most states in the South 
often lack. On such deliberations within the UN, Oloka-Onyango points 
out that the “South is not well prepared for these debates; it is happy with 
the high rhetoric of the debate, but it is not prepared for the nitty-gritty 
of the issues, like the scope of the obligations imposed by norms and their 
details.”111 Oloka-Onyango and other highly skilled experts from the South 
were often frustrated by the reluctance, or inability, of states in the South 
to tap into their civil societies to augment their negotiating capacity. But 
on the right to development, both NGOs and states from the South were 
at a distinct disadvantage. The incompetence of the states from the South 
was a huge setback compounded only by the preponderance of NGOs from 
the South who lacked the appropriate skills and resources to advocate for 
the right. Regrettably, NGOs from rich countries—whose interest and clout 
could make a difference—did not take the lead in the fight for the right to 
development, which left it at the mercy of politics. States could agree to 
adopt the Declaration knowing fully well that it would lack clarity or sub-
stance for implementation. In the end, the right to development was given 
a nod, but largely on the understanding that it was a “political right,” one 
that was so vacuous as to be largely meaningless in practice.

The struggles and processes for the realization of the Guiding Prin-
ciples on Internal Displacement and the Optional Protocol on the Torture 
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Convention tell a unique story of ownership. Francis Deng, the former 
 Sudanese diplomat and government minister, was by temperament and ori-
gin the ideal choice for appointment as the Special Representative of the 
UN Secretary General on Internally Displaced Persons. His native Sudan 
was home to an estimated 4.4 million IDPs, the most of any state at the 
time.112 Only Angola, with 4.1 million IDPs, came close.113 In that sense, 
Deng, a Dinka, was himself a sympathetic figure. Here was a highly educated 
Southern Sudanese—Yale Law School graduate—who was a leading intel-
lectual based at the Brookings Institution in Washington, D.C. He was the 
perfect foil for a skeptical international community. Although not an IDP 
himself, Deng’s credibility and personal interest in the issue were obvious. 
The sad fortunes of his people at the hands of a brutal Islamic regime in 
Khartoum would soften every heart at the UN. In this case the standard 
setter was an indirect victim, someone who understood and appreciated the 
magnitude of the problem and the plight of IDPs. As Bacre Waly Ndiaye, 
then director of the UN Office of the High Commissioner for Human Rights 
in New York, said, the “Guiding Principles were primarily the work of one 
individual, the Special Representative.”114 But Deng would not have been 
successful had he not put his enormous networks and contacts to ingenious 
use—as a former minister, respected academic, and policy analyst.

The success of a standard is to be found in its legitimacy and accep-
tance. Standards that are hard-won but leave a sour taste with the opposi-
tion may not be successful. The idea of using a less adversarial process, 
where possible, to involve stakeholders and encourage them to embrace a 
standard is always preferable. The less acrimony a standard-setting process 
attracts, the more likely its acceptance. The high approval of the Guiding 
Principles is attributable to the conciliatory and nonconfrontational process 
that Deng adopted. The International Committee of the Red Cross (ICRC), 
in particular, had repeatedly underlined the necessity of a nuanced approach, 
given that in most humanitarian crisis situations—including those involving 
internal displacement—the problem is more an intentional disregard for the 
rules than a lack of rules as such.115

One important fact to bear in mind is that the Guiding Principles were 
mostly a restatement of existing obligations. They were intended to reaffirm 
and clarify the most important protection rules in the field of human rights 
and humanitarian law. Another significant piece of the process was that the 
relevant binding law should be invoked as the basis for the Principles. That 
is, stakeholders were reminded that in cases dealing with IDPs, the detailed 
provisions of international humanitarian law in situations of armed conflict 
would rule. The fact that the Guiding Principles were never intended to 
displace, or replace, existing human rights and international humanitarian 
law—was crystal clear. At the same time, scholars and activists agree that 
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the sum of the Guiding Principles is greater than its parts. In other words, 
the Guiding Principles have effectively made maximum use of international 
human rights and humanitarian law and the end product provides more 
comprehensive protection of IDPs and more concrete guidance than the 
individual instruments alone.116 Ultimately, the success of the Guiding Prin-
ciples is attributable to a legitimate appointee who adopted the appropriate 
strategy and mobilized a committed group of experts as the constituency for 
developing and advocating for them. It was a novel approach that found 
the perfect interlocutor.

The Optional Protocol to the Torture Convention found success on 
a different road. It, too, was realized ultimately because its constituencies 
were equally committed, focused, and influential. The Optional Protocol 
was initially the idea of Swiss intellectuals, not a project conceived in the 
South. In that sense, it was not that different from the Guiding Principles, 
also a result of intellectuals. The 1987 European Convention inspired the 
notion of an Optional Protocol for the Prevention of Torture and Inhuman 
or Degrading Treatment or Punishment (ECPT),117 an improvement over 
the 1984 UN Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment118 because it emphasizes prevention and 
adopts a more innovative and intrusive supervision regime.119 Europeans did 
not think they needed the Torture Convention but they wanted a more 
effective instrument to set an example for the rest of the world. As it has 
turned out, a number of European states have been found in violation of 
their own Torture Convention.120

Advocates for the Optional Protocol—the Swiss intellectuals as well 
as the Association for the Prevention of Torture—sought a state sponsor 
and recruited Costa Rica to cosponsor the Optional Protocol to CAT.121 
Costa Rica also was important because it was imperative that the project 
have the backing from the South so that it would have a global character. 
It became clear, at a later stage in the drafting process, that European and 
Latin American states, including Mexico, were supportive of the Optional 
Protocol. Most opposition came from the United States, Russia, China, 
India, the Middle East, and some African states. The strategy employed 
in the formulation of the Optional Protocol sought to achieve geographic 
inclusivity with a particular emphasis on ownership and participation by 
governments and civil society organizations from the South.122 The 104 
states that adopted the Optional Protocol underlined this broad, geographic 
support for an initiative that had started out as a project of European intel-
lectuals. The lesson from the adoption of the Optional Protocol to CAT 
is that clever and serious strategies and broad coalition building can lead 
to a wide acceptance of a standard, no matter its place of origin. Never-
theless, it is difficult to see how the Optional Protocol would have been 
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successful without its E uropean o rigin and the clever lobbying employed 
by its  proponents, including  creating a “Southern front” with Costa Rica 
at the helm.

Human rights standards cannot be developed or realized unless con-
stituencies for them exist, or until sympathetic, vocal, knowledgeable, and 
supportive thinkers and advocates join the campaign for them. Standards 
will be successful in the various stages of their being—from formulation to 
implementation—only if they are based on the widest possible coalitions 
and consultations so that the most diverse communities can claim owner-
ship. The failure or success of the standards examined here rest squarely on 
the nature of their constituencies and owners. If those constituencies and 
owners can pursue all human rights standards with equal vigor, perhaps the 
human rights movement will be able to count more gains than losses. That 
is the challenge of standard setting in human rights.



THREE

THE MULTIPLICATION OF ACTORS

The world that emerged immediately after World War II is virtually unrec-
ognizable from the vantage of today. Direct colonial rule has virtually ended. 
Two notable exceptions are Western Sahara, with Morocco in charge, and 
Palestine, which Israel continues to occupy and control. New states have 
multiplied to a total that stands at 193 with the vote by the UN General 
Assembly to admit newly independent South Sudan on July 14, 2011.1 That 
is a remarkable change, given that at the founding of the UN in 1945, 
there were just over fifty states. This transformative change in numbers has 
been followed by the growing clout—economic, military, cultural, and demo-
graphic—of the new states, most of which are African and Asian. Slowly, 
Europe and the United States are becoming less central to global affairs. 
In the last two decades alone, the world has witnessed perhaps the most 
dramatic shift in power since the Age of Europe. Asia, led by China and 
India, is becoming the new pivot of global politics. Africa’s voice is slowly 
emerging. In the arena of human rights and standard setting, nongovern-
mental and governmental voices from the South are becoming increasingly 
assertive on the global scene. This expansion of the actors in norm setting 
has complicated the process but also made it richer. Western states are being 
decentered, but so are states of all stripes. There is a growing sense that 
the democratic deficit in norm making is being closed.2 For the first time 
in human history, the globe’s “silent majority” is starting to find its voice.

These changes notwithstanding, the basic postwar global power struc-
ture is still largely in place, as reflected in the unchanged structure of the 
UN Security Council, which no longer reflects global power realities and 
democratic values. Yet the United Nations has retained its centrality as the 
single most important forum for standard setting and norm creation in the 
field of human rights since 1945. Even with regional bodies such as the 
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European Union, the African Union, and the Organization of American 
States, the UN remains the one unifying global entity that is seemingly 
indispensable for global governance; no other, alternative body with the 
history and legitimacy of the UN exists. Although many agree that the 
UN is out of date in important respects and that it urgently needs to be 
reformed, there are no calls to abandon it or replace it with another body. 
Perhaps the lack of urgency to reform the UN is because it is no longer the 
exclusive generator of human rights standards. More actors, many of them 
outside the UN, are becoming important players. Even though an insular 
club of states still retains a disproportionate amount of power and influence 
over the content and processes of standard generation, states today find their 
power and place in global governance and norm setting increasingly under 
attack.3 Today they must share the process of lawmaking with a multiplic-
ity of new actors, many of whom were peripheral a few decades ago. These 
new actors now find that the new power of knowledge has demarginalized 
them; information and access to tools that shape public opinion are widely 
available to individuals and groups who in the past had no access to these 
tools. Nevertheless, it would be a mistake to conflate the increased number 
of actors with popular participation or democracy and transparency in inter-
national governance. Nor does the increased number of actors indicate that 
states are bound to demonstrate more respect for human rights standards. 
Instead, more actors simply increase the number of pressure points to which 
states are now subject. Whether this redounds to the benefit of democracy 
and a more robust and inclusive norm-making process remains to be seen.

THE UN HUMAN RIGHTS COMMISSION/ 
HUMAN RIGHTS COUNCIL

The United Nations came into being, as its Charter professes in the Pre-
amble, “to reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women, and 
of nations large and small.”4 This central mission of the UN is often lost 
because of the emphasis given to its twin—and equally important—mis-
sion, which is “to save succeeding generations from the scourge of war.”5 
The ideal world these twin missions envision would be an international 
environment in which states lived peaceably in a just and respectful world 
regulated by international law. Because human rights are regarded today 
as the basis for human civilization, the UN placed primary importance on 
two key institutions within it: the Security Council, for the maintenance 
of global peace, and the UN Commission on Human Rights, to safeguard 
human rights. The centrality of the UN Human Rights Commission (which 
was in 2006 succeeded by the Human Rights Council) to the new global 
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order cannot be overstated; it was meant to be the creator and guardian of 
a new global morality. By producing a torrent of norms and structures that 
would transform the nature of state obligations and the oversight of states 
by international bodies, the Human Rights Commission did more than any 
other international body to redefine the internal character of states and their 
relationships with individuals under their jurisdiction. It could not have 
been immediately clear to the states that the commission would turn out 
to be such an instrumental body in shaping the future and nature of global 
affairs, which is perhaps why it became an object of attack by many a state.

In 1948, the UN Commission on Human Rights produced the Univer-
sal Declaration of Human Rights, the document that became the guidepost 
for other human rights instruments. The majesty and moral power of the 
UDHR set the stage and opened the door for the cascade of norms that 
were to follow; its initial success blunted efforts to permanently stifle the 
elaboration of more human rights texts. The commission was composed 
of fifty-three member states elected by the United Nations Economic and 
Social Council (ECOSOC)—roughly one-quarter of UN membership—
for three-year terms. It was large enough to accommodate the diversity of 
the UN, yet small enough to get business done. The critical nature of its 
inclusivity could not be gainsaid; a less inclusive body would have been 
viewed as illegitimate, given the sensitive norms it generated. One of the 
challenges that the commission faced was the inclusion of members from a 
number of states that were undisputedly egregious human rights violators. 
Yet this may have been part of its unintended genius: those abusive states 
could not claim to have been excluded in standard setting. Predictably, they 
would frequently try to obstruct or water down standards. Yet the commis-
sion drafted one human rights text after another and placed them before 
the UN for adoption, signature, and ratification by states. In spite of such 
resounding success, the commission was never an easy forum by which to 
reach consensus or adopt human rights standards, as the experience of the 
UDHR and subsequent treaties and instruments shows. After the UDHR, 
the commission drafted treaties and texts on most widely accepted condi-
tions of human powerlessness, including race, gender, civil and political 
rights, economic, social and cultural rights, children, and torture.

The success of the commission in crafting standards belies the com-
plexity and difficulty of its tasks. To begin with, states viewed human rights 
norms with suspicion, particularly at the dawn of the human rights move-
ment when they were unaccustomed to international oversight or regulation 
in an area that had historically been a domestic issue. This difficulty arose in 
large part because of the nature of human rights obligations, which constrain 
state sovereignty and limit the freedom of the state within its borders. And 
states are reluctant to succumb to external institutions, to surrender their 
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authority to supranational bodies, or to accept restriction by norms external 
to them. The example of the massive and genocidal killings of innocents by 
the Nazis during World War II and subsequent pogroms and genocides in 
other states, however, provided the most convincing evidence that human 
rights were the necessary response to state tyranny. Ironically, the intrusive-
ness of human rights norms on state sovereignty was the chief argument 
for their necessity. Yet the internally restrictive nature of human rights 
norms on states induced them to lessen the impact of human rights norms 
on their power. That is why states almost always opt for normatively weak 
human rights standards—with either impotent or ineffectual enforcement 
mechanisms. They jealously guard their sovereignty. States may welcome 
norms or standards that bite to the bone of sovereignty so long as they 
have no clear path or strong vehicle for enforcement or implementation. 
This duality works in favor of states, and can be reinforced by devices such 
as reservations.

At the outset of human rights standard setting, states played the key 
role. It was the centrality of the state in standard setting that determined 
the legal status of the UDHR. The fear of a binding instrument gave way 
to a declaration, a document with only moral—not legal—force at its adop-
tion. The commission was correct in reading the mood of states. With no 
experience in the field of human rights, states would have been averse to 
accept far-reaching curbs on their power. As noted by Thomas Buergenthal, 
the “Commission soon realized that it would be relatively easy to adopt a 
text of hortatory declaration, but it would prove much more difficult to 
reach agreement on the wording of a legally binding treaty.”6 The more 
important a human rights text—in terms of its effect on states—the lesser 
the likelihood that states would readily agree to the instrument. That is 
why it took eighteen years—almost two decades—before the United Nations 
could adopt the two most important general-scope human rights treaties, the 
International Covenant on Civil and Political Rights7 and the International 
Covenant on Economic, Social and Cultural Rights,8 both of which were 
opened for signature in 1966. It then took another ten years before the two 
treaties came into force in 1976—a total of twenty-eight years between the 
UDHR and the two key binding human rights instruments. This time lapse 
underscores the caution of states at the onset of the human rights move-
ment. Only a number of specialized treaties, most principally the Genocide 
Convention, entered into force during that long interlude.9 This long period 
of debate, inaction, obstruction, and disagreement was used to water down 
the obligations of states and craft treaties that would not radically threaten 
state sovereignty. The long delay underlined the painful difficulties inher-
ent in relying on states to be the key movers in the formulation of human 
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rights standards. States saw—and still see—every additional human rights 
text as yet one more bite out of their sovereignty.

The UN Commission on Human Rights was always a beehive of activ-
ity, a location for high politics, intrigue, and great innovation. The massive 
work done by the commission belied the brevity of its sessions. So did 
the composition of the commission. Its members were all “political” actors, 
usually ambassadors or high-ranking bureaucrats from member states. The 
august human rights body, which met annually for six weeks in Geneva from 
the middle of March to late April, was usually a flurry of frenzied activity, 
virtually all of it related to the setting or the enforcement of standards. Con-
sider the commission’s work in 1999. During its six-week session that year, 
the commission hosted some 3,240 persons: 587 being representatives of the 
fifty-three member states, 568 appearing for another ninety-one states, 217 
for some twenty-nine UN agencies and other international organizations, 
and 1,824 representing a phalanx of 212 nongovernmental organizations.10 
Without exception, all of these individuals and institutions sought to influ-
ence and affect one or more normative questions or standards in human 
rights. The annual meeting of the commission was the key battleground for 
advancing the human rights agenda, contesting the implementation of the 
human rights corpus, and expanding the voices of victims. It was the Mecca 
for everyone concerned with norm setting and the enforcement of human 
rights standards. Today, the UN Human Rights Council plays a similar role.

INTERNATIONAL AND REGIONAL STANDARD SETTING

In tandem with the UN, and in some cases before it, regional institutions—
the Organization of American States, the African Union, and the Council of 
Europe—have been busy setting and implementing human rights standards. 
In some cases, the regional bodies have led in setting particular norms. 
In others, they have acted in synergy with the UN. But the truth is that 
regional human rights systems have been setting their own standards since 
the advent of the European human rights system in 1950. Only Asia has 
failed to create its own regional system. These regional systems in large 
part complement the universal UN system, although they at times have 
created completely new standards or tweaked existing ones to respond to 
the particularized political, legal, economic, historical, and cultural condi-
tions of the regions. Some of the regional systems, like the African one, 
have stretched the normative scope of the human rights corpus. Take, for 
example, the African system’s innovation on the language of duties as part 
of the human rights discourse, or its focus on the community. This new 
thinking has increased the legitimacy of the human rights corpus because 
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it adds to the fund of existing understanding of the human condition. More 
importantly, the African system’s intellectual contribution exposes the inher-
ent “relativism” of the human rights corpus. It is an explicit rejection of the 
one-dimensional universalism of Eurocentrism. Thus, many actors today—
from universalists to particularists—are able to lobby and campaign for the 
adoption of standards in the diverse fields of their interest, advocacy, and 
concern. This innovation shows that the human rights corpus need not be a 
suffocating straitjacket of liberalism. Importantly, it points to the dynamism 
of the human condition and the many ways in which human dignity can 
be safeguarded. One thing is clear: the multiplication of actors engaged in 
standard setting has opened up new possibilities for a more inclusive human 
rights corpus. But the diversity of the regional systems—which are further 
complicated by norms and practices at the national level—points to a further 
need for the multiculturalization of the human rights corpus. It makes a lie 
of the claim that ideas about human rights and human dignity are a gift of 
one civilization to the others or that some cultures are superior to others, 
and it validates the claim that human rights denizens must approach the 
business of standard setting with humility.

A closer study of the regional systems reveals the divergences and 
convergences among them. All three systems—the African, European, and 
the Inter-American—are in a dialogic relationship even when they seem to 
be ideologically apart. In turn, they are all attentive to the universal UN 
system. None of the systems really exists or functions in isolation. Bureau-
crats, judges, and experts in all three systems are in constant interaction, 
either reviewing each other’s works and actions, or building on precedent. 
The regional systems in Africa, Europe, and the Americas tend to expand, 
elaborate, translate, or adapt universal human rights to particularized histori-
cal, political, and cultural settings. Even the younger systems have been keen 
to learn from older ones. In other words, regional systems bring universal 
norms closer to the ground so that their implementation is more legitimate 
and less remote. Ultimately, each system seeks legitimacy and acceptance on 
the ground and with stakeholders in that particular region. Regional systems 
can break new ground and introduce novel ideas and norms in the language 
of the human rights movement. The African system, for example, has intro-
duced conceptions of duty on individuals, a new dimension in human rights. 
It has also given the movement the concept of peoples’ rights.11 Africa’s 
contributions have expanded the normative scope of the human rights cor-
pus. Examples include the African Charter on the Rights and Welfare of the 
Child12 and the Protocol to the African Charter on the Rights of Women 
in Africa.13 Some of these instruments simply mimic universal norms, while 
others make distinct contributions. These new African norms, which have 
been the subject of intense debate among intellectuals, have undoubtedly 
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grown the movement, but more study is required to show their impact, if 
any, on universal norm-making processes. In other cases—the European sys-
tem is a good example—regional systems have given conceptual inspiration 
and the power of demonstration to the universal human rights regime and 
vice versa. The 1987 European Convention for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment, for example, mutu-
ally benefited from the 1984 UN Convention against Torture, and Other 
Cruel, Inhuman or Degrading Treatment or Punishment.14 Sometimes, one 
system leads the other.

The UN global system can look remote to stakeholders, especially 
victims. It is far away, and its mechanisms are either not well known or 
difficult to access because of cost. That is less true of regional systems, 
although some regional systems are clearly more developed than others. At 
the subregional, regional, and international levels, particular attention can 
sometimes be paid more effectively to violations of human rights in armed 
conflicts and to the plight of internally displaced persons and refugees and 
to the need for their protection. The maxim is that local solutions to local 
problems are a more legitimate response to human rights concerns. This is 
often true in Africa, where the long history of brutal colonialism left people 
wary of external intervention, or seemingly “European” solutions. African 
states are less likely to demagogue or distrust human rights norms that have 
been generated in Africa. For this reason, the bogeyman of colonialism, 
which was a favorite for violator states, cannot be an effective deflection 
of responsibility if the standards are homemade. That is why the regional 
systems of human rights must be seen as complementing the universal sys-
tem and providing a more practical guide to which norms work, why they 
work, and how implementation can be more effective. In this respect, what 
happens at the regional level tells an important story about norm setting. 
Regions are one of the key crucibles in which standards are tried out even 
as they are being set and refined. Importantly, local civil societies are more 
able to participate in regional standard setting—in more culturally familiar 
environments—than faraway capitals in other continents.

Writing in 1979, Bertrand Ramcharan, then a senior UN human rights 
official, saw the role of regional institutions as supplementary to the inter-
national standard-setting mechanisms. Their function, in his view, was to 
help secure greater respect for the UDHR and to serve as agents to deal 
with local issues. If regional bodies were to produce their own standards 
they had to be “consistent with the purpose and principles of the United 
Nations.”15 He encouraged the establishment of such organizations although 
he worried about their ability to stick faithfully to the universal script.16 
In 2002, Ramcharan perceived the future evolution of regional standards 
as emanating primarily from local judicial decisions on economic, social, 
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and cultural rights within a framework of the right to development.17 The 
resulting public interest jurisprudence would play its part in delivering social 
justice locally. In the final analysis, national systems for the protection of 
human rights could be tested against international norms and standards 
through the United Nations petition procedures, thus further developing 
the international case law of human rights protection. It speaks volumes 
about international human rights bureaucrats that Ramcharan was worried 
not about the arrogance of the UN human rights system, but about the vital 
and necessary contributions of the regional systems.

Ramcharan and other human rights universalists worry too much 
about the potential for deviation from universal norms by “natives.” Many 
treat regional, or local, human rights efforts as suspect and in need of polic-
ing by an all-knowing UN. But this is old thinking that is rooted in an 
imperialist view of human rights. The paternalism of most UN human rights 
bureaucrats is exactly what actors from the South mistrust. It is a mentality 
that sees human rights as a civilizing crusade for the benefit of benighted 
natives. The view that human rights will lift “lesser peoples” to the ranks 
of human civilization is rooted in the colonial project, the white man’s 
burden. The distrust from the South explains why human rights were so 
susceptible to attack by undemocratic regimes there and why some of the 
attacks found purchase. Nothing is more treasured by humans than their 
sense of dignity. People cannot be “saved” by being insulted. The human 
rights organizations in the North that specialize in jetting in and out of the 
South after a week’s mission were perhaps the worst example of paternal-
ism. Ramcharan and his fellow universalists need to trust the wisdom of 
the stakeholders in the South. These unsung folks are the stakeholders that 
must legitimize human rights standards and norm making for the human 
rights project to succeed. But they will not be able to own human rights 
norms and embrace them unless they are actively and directly involved in 
their making and articulation. For that to happen, the human rights actors 
at the highest councils in intergovernmental organizations (IGOs) will have 
to undergo a normative transformation themselves, to shake off vestiges of 
colonialist attitudes. Taking the human rights project from the UN, the top, 
to the regional, the ground, is a task that can be achieved only with the 
participation—and leadership—of people at the grassroots level. The idea 
of human rights missionaries, who have led the Western-dominated human 
rights movement thus far, is antithetical to a true human rights project. That 
is because they take away the agency of people at the grassroots level to act 
for themselves and to shape and articulate their own liberation. There is no 
future for a lasting human rights movement in the South, or anywhere else, 
including Europe, unless it is homegrown. Regional human rights systems 
can play a leading role in facilitating a genuine local human rights culture. 
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That is why regional human rights instruments and national judicial forums 
in the global South should be taken more seriously by norm setters at the 
universal level. The universal must allow itself to be molded by the regional 
and the local for the greater legitimacy of human rights.





FOUR

THE ROLE OF NGOs IN THE  

CREATION OF NORMS

Apart from states, no other stakeholders have been as important as NGOs, 
particularly the large and well-resourced ones based in the West, in the 
business of standard setting in human rights. Initially a very small cadre, 
the number of civil society organizations has exploded over the last thirty 
years. The corridors of the high councils where norms are set and human 
rights implementation mechanisms are created teem with NGOs and their 
members. While the formal writing and adoption of human rights standards 
remain the exclusive functions of states and intergovernmental organiza-
tions, previously disenfranchised stakeholders cannot be ignored anymore. 
Governance, at the level of conceptualizing, and even text drafting, is now 
a shared exercise for virtually all new texts.

To their credit, most states have accommodated themselves to the 
new reality of sharing global governance with NGOs. Admittedly, many 
states are still skeptical, or even hostile to NGOs, particularly states with 
small or nonexistent civil societies, such as China and Myanmar, or states 
where autocratic regimes had stifled dissent, such as in North Africa and 
the Middle East before the mass uprisings of 2011. Additionally, Russia and 
several other former Soviet republics are still precarious terrain for NGOs. 
But elsewhere in Europe, including the formerly communist states of East-
ern and Central Europe, political and market liberalization have opened 
the gates to increasingly vibrant, if nascent, civil societies. In much of 
sub-Saharan Africa, with the exception of repressive states such as Sudan, 
Rwanda, and Ethiopia—which in 2009 adopted the repressive Charities 
and Societies Proclamation Law that criminalized the activities of domes-
tic NGOs and INGOs1—civil societies have claimed political space and 
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entrenched  themselves in public discourse since the collapse of one-party 
or military regimes in the last two decades.2 In a number of dysfunctional 
African states, such as Somalia and the Democratic Republic of Congo, civil 
society exists in great peril, if at all. But the majority of African states have 
seen a phenomenal rise in the number and power of civil society organiza-
tions. These NGOs have become important players at the national, regional, 
and UN standard-setting forums.

NGOS AND THE HUMAN RIGHTS AGENDA

By their nature, human rights NGOs are the cartilage between the state 
and society. As the eyes of the people, they seek to police the actions of 
states at the national level. After all, since states are supposed to act with 
the consent and will of the people, NGOs become the bulwark between 
the state and the people to try and minimize the probability of a state 
acting in a manner contrary to the interests of the population. NGOs try 
to keep states from “going rogue.” They also work to influence processes 
and outcomes, and their work in standard setting goes back centuries. For 
instance, the Anti-Slavery Society and the International Committee of the 
Red Cross (ICRC) played important roles in the formulation, respectively, of 
standards against slavery and in humanitarian law.3 The British Anti-Slavery 
Society, formed in 1823 as an NGO, was responsible for pushing through 
the Slavery Abolition Act of 1833, which sought to outlaw slavery in Brit-
ish dominions throughout the world.4 The indefatigable work in interna-
tional relations by the ICRC made international humanitarian law the force 
that it is today. NGOs actively influenced the drafting of the UDHR, and 
later, the International Covenant on Civil and Political Rights, ICCPR.5 
Similarly, Rein Mullerson, formerly the Soviet member of the UN Human 
Rights Committee and a renowned legal scholar, noted with approval the 
growing influence of NGOs in lawmaking and in humanitarian law.6 NGO 
input was welcomed by many experts because it provided succinct advice 
and tested practices on the ground. Much of their advice was not guesswork 
but hard evidence of what was likely to be effective; in fact, NGOs often 
had more expertise than UN experts. NGOs found a welcoming group in 
some UN bodies, such as the Human Rights Committee, whose members are 
independent experts and do not represent a government. In effect, NGOs 
permeate the entire human rights movement, not just norm creation. Henry 
J. Steiner and Phillip Alston write of NGOs:

[T]hey also contribute to standard-setting as well as the pro-
motion, implementation and enforcement of human rights 
norms. . . . Decentralized and diverse, they proceed with speed, 
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decisiveness and range of concerns impossible to imagine in 
relation to most of the work of bureaucratic and politically 
constrained intergovernmental organizations.7

NGOs represent a broad range of nonstate actors, many benign—
such as the National Association for the Advancement of Colored People 
(NAACP), which is committed to fighting discrimination and advanc-
ing the welfare of persons of color in the United States—but others less 
so—for example, the American Ku Klux Klan (KKK), a white suprema-
cist and violent hate group. The terminology employed to describe these 
groups includes “civil society,” “transnational advocacy networks,” or “ ‘social 
movements.” Unlike the KKK, the NAACP is a human rights group. Civil 
society describes nonstate, nongovernmental formations that are formally 
independent of the state, even if some are hate groups. Some may have 
operational relationships to the state or may have been formed with the 
inspiration and support of the government, but to qualify as NGOs they 
must be formally independent of the state. More recently, some NGOs or 
groups of NGOs have been collectively called the “global civil society,” a 
term that points to the growing coalition of groups that may participate in 
antiglobalization campaigns, that may advance transparent and inclusive 
global democratic governance, or that may promote human rights. Clearly, 
NGOs have become key players in international governance.

At its inception, the UN realized the important role that NGOs could 
play in international affairs, although it did not appreciate just how influ-
ential they would become with the passage of time. Nevertheless, the UN 
gave the Economic and Social Council (ECOSOC) the authority to confer 
consultative status on NGOs to enable them to participate in certain UN 
activities.8 Taking their cues from the UN, regional intergovernmental orga-
nizations (IGOs), such as the African Union, Council of Europe, and the 
Organization of American States, now confer on NGOs observer status and 
other participation rights. And the World Trade Organization has provided 
for NGO interventions in some of its decision-making organs.9 In most 
regional systems, participation is usually circumscribed, which is also true of 
the UN, where access is governed by strict rules. In the case of ECOSOC, 
the consultative status of NGOs applies only to UN organs that fall under 
ECOSOC, such as the UN Human Rights Council, and not the Security 
Council, the General Assembly, or the various UN human rights treaty bod-
ies.10 More than two thousand groups now enjoy consultative status with the 
United Nations, which allows them to “request that items be placed on the 
agenda of the relevant body, attend meetings, submit written statements and 
make oral presentations in meetings.”11 This increased access for NGOs is a 
vast change in regional and UN organs, and, as noted by Christine Chinkin, 
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NGOs are not merely consulted at the UN, as initially envisaged, but are 
now represented in many forums within that body. They are real players:

This rather unpromising starting point [Art. 71 provision on mere 
consultation] has allowed the relationship between NGOs and the 
UN to develop, a relationship that was originally defined in terms 
of consultation, not representation. Nevertheless, the concept of 
accreditation has allowed NGO admission to intergovernmental 
organizations (IGOs), and fuller participation therein than could 
have been envisaged by the drafters of Article 71.12

The pervasiveness of NGOs in the work of the United Nations and 
the regional organizations is felt more keenly than the formal rules suggest. 
The actual interaction between NGOs and states suggests a more fluid and 
mutually engaging process. Where there are no formal avenues for NGO 
participation—as is the case with a number of human rights treaty bodies, 
such as the UN Human Rights Committee, the CEDAW Committee, and 
the Committee on the Elimination of Racial Discrimination (CERD)—less 
formal methods for NGO involvement have been devised. Most commit-
tees now recognize the need for NGO involvement and have introduced 
a variety of methods—some formal, others less so—that allow them to tap 
into the wealth of talent, information, and expertise that NGOs possess. 
And more recent treaty bodies include formal roles for NGOs. More and 
more appointees to UN human rights committees are drawn from civil soci-
ety, where they have deep roots, relationships, and connections to former 
colleagues. UN officials or experts provide easy and ready access to NGOs. 
They solicit advice and even “plot” with NGOs on the best strategies. What 
is clear, as Rachel Brett notes, is that NGOs are now an integral part of 
the fabric of norm making:

Over time, the importance of the NGO contribution has 
become recognized and has now been formalized, first with 
the adoption of the Convention on the Rights of the Child 
(1989) and subsequently when, in October 1992, the meeting 
of the Chairpersons of the Treaty Bodies urged both national 
and international NGOs to provide relevant information on a 
systematic and timely basis. The details continue to differ from 
committee to committee, but the envy of the other treaty bodies 
is the system established for the Convention on the Rights of 
the Child, because there is an NGO group for the Convention 
which has a full-time co-coordinator, one of whose functions is 
to organize the NGO input to the Committee.13
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Norm-setting processes have become more open arenas of governance. 
With the transformation of NGOs’ relationship with the UN and other 
norm-setting forums, treaty bodies now often plead for more involvement 
by NGOs.14 They recognize that a wider intellectual spectrum of thinkers is 
necessary to expand the scope of imagination, and NGOs can bring these 
valuable resources to bear. Often, NGOs can mobilize the academics who sit 
on their boards to provide first-rate research. This access, which is free to 
the UN body in question, is supported by the universities where academics 
teach and conduct research. The more enlightened UN bodies—and state 
officials on UN committees—know how priceless such support can be. The 
board of Human Rights Watch, based in New York City, for example, drew 
some of its advisers from universities.15 The Office of the High Commissioner 
for Human Rights engages academics from around the world on specific 
projects and country missions or as holders of special UN mandates. Even 
so, many of the mandate holders have tended to be mainstream, establish-
ment human rights activists and thinkers. Be that as it may, treaty bodies 
increasingly view NGOs as partners, not adversaries. This broad inclusivity 
has enhanced the legitimacy of standards and opened the door to a wider 
consensus on human rights norms. It is recognition—long overdue—that 
as many interests as possible must be present and meaningfully participate 
when international institutions make decisions that affect the entire globe. 
With the formal inclusion of NGOs, such forums are able to receive and 
take into account a wider and more diverse range of views.

Ideologues and leading thinkers are indispensable for any movement 
because no movement should act without thinking. The nexus and inter-
course between thought and action—known as praxis—is the foundation 
of all successful movements. Ideas must be practiced to be tested so that 
practice can inform ideas. That is why no barrier should exist between 
thinkers and activists. Activists are always thinking when they are acting, 
and thinkers are always acting, or watching others act, even as they think.

The leading actors and ideologues in the human rights movement 
are those individuals and entities that have exerted discernible influence 
on the movement’s normative development, construction, and the enforce-
ment of its norms. They include institutions such as the United Nations, 
regional IGOs, human rights NGOs, and tribunals. In academia, many of 
the early thinkers and conceptual writers for the human rights movement 
included such luminaries as Louis Henkin at Columbia, Shadrack Gutto of 
the University of South Africa, Thomas Buergenthal at American Univer-
sity, Virginia Leary of SUNY Buffalo Law School, Rosalyn Higgins formerly 
the president of the International Court of Justice, Louis B. Sohn of Har-
vard, Philip Alston of New York University, Abdullahi Ahmed An-Na’im 
at Emory, Issa Shivji of the University of Dar-es-Salaam in Tanzania, and 
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Yash Pal Ghai of the University of Hong Kong. These scholars, and scores 
of others in Europe, Africa, Asia, and Latin America, helped shape the 
discourse of human rights.

But of all these actors, none is more influential than INGOs—interna-
tional NGOs—in setting the agenda of the human rights movement.16 They 
are the structures within the movement that provide the most sophisticated 
and well-resourced activism. They tap into deep reservoirs of knowledge, 
contacts, and money. They work closely with, and are allied to, some of 
the most influential academics and writers in the field. Some very impor-
tant and notable exceptions aside, INGOs and Western academics generally 
share the same cultural, historical, philosophical, and ideological spectrums. 
The two groups have been the single most important bloc of human rights 
actors and thinkers. INGOs set the agenda of the human rights movement, 
mostly outside the corridors of the United Nations. Lobbying takes place 
at state capitals, intellectual legitimacy is carried out in the classroom at 
academic and professional conferences and meetings, and the UN corridor 
is where final negotiating is done. But for the most part, key strategies for 
the movement have been largely determined by a few NGOs in the richer 
countries of the world.

It is no surprise that the most influential INGOs are based in the 
West. They are able to use their first world assets—money, political power, 
proximity to global hegemons—to reproduce oppressive global hierarchies. 
Yet INGOs couch their dominance as noble or moral, claiming to work for 
human rights, which they characterize as a common goal between them and 
NGOs in the South. INGOs would, of course, say that they either provide 
leadership or work in partnership with NGOs from the South. For example, 
Global Rights, an INGO based in Washington, styles itself Global Rights: 
Partners for Justice. This could be misread as masking a hegemonic desire 
toward NGOs in the South, or it could be seen as a genuine attempt at 
overcoming the hegemonic character of INGOs. That power differential 
cannot be overcome without a transformation of underlying resources and 
locational dynamics. The relationships are partly attitudinal, but it would be 
a gross misunderstanding of global power dynamics to rest the matter there.

The location and power of INGOs make them conservative, cau-
tious, and generally pro-establishment. INGOs, which I have referred to as 
conventional doctrinalists, and Western academics, the dominant concep-
tualizers of the human rights movement, share a broad belief in the type 
of society human rights standards ought to engender.17 INGOs’ individual 
and philanthropic donors, including charities such as the Ford Foundation, 
share a core set of beliefs about the ideal vision for society.18 As successful 
professionals such as lawyers or investors in financial markets, their donors 
generally have a commitment to a free market society with an open political 
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system. The INGOs submit to the pressure from their donors by selective 
emphasis in the human rights arena. They monitor, collect, publicize, and 
seek the elimination of the violations of basic civil and political rights 
that their donors support. Nor will they support norm making on a matter 
with which donors are uncomfortable. Conceptualizers are, on the other 
hand, thinkers and systematizers of the human rights corpus. They are the 
movement’s ideologues. They, too, share a vision of society with a largely 
convergent consensus and ideological camaraderie tied together by liber-
alism. For all three stakeholders—INGOs, academicians, and donors—the 
creation, enforcement, and application of human rights norms should lead 
to the type of legal-political system generally referred to as constitutionalism.

For human rights workers and thinkers in the West, liberalism—as 
expressed in the typology of political society they support—is a cultural, 
philosophical, and economic concern. It forms the type of society that they 
can imagine leading to the freedoms they expect. Its key tenets and values 
are ingrained in the Western mind from childhood. In technical terms, such 
a system must have the following five key features: popular sovereignty in 
which the power of the state to govern rises directly from the will of the 
people; the state must be popularly accountable through various processes 
such as genuine, periodic, and multiparty elections in which multiple par-
ties are free to contest for power; the government must be controlled and 
limited through checks and balances and the separation of powers with no 
arm of the government sitting atop another; the judiciary must be inde-
pendent since it is the guardian of the rule of law and the arbiter of legal 
disputes, even between the arms of government; and the formal declaration 
of individual, civil, and political rights must be an indispensable facet of 
the state. This bundle of attributes creates what is referred to in political 
science as a liberal political democracy. Captured in the UDHR, the ICCPR, 
and most universal human rights instruments, these attributes have evolved 
from the constitutional jurisprudence of the Western liberal state.19 To be 
sure, they can be expressed in law and practice in different forms, but their 
normative content is largely agreed upon. To INGOs and leading Western 
academics, the purpose of the human rights movement is to bring about 
this type of society. This is a testament of truth that INGOs have never 
quite openly accepted, but the totality of the rights they seek to implant in 
society without doubt gives birth to the political state sheathed in liberalism.

External institutions tend to mirror domestic institutions, and the 
origins of INGOs are no different. The human rights INGOs bear a strong 
resemblance to traditional civil rights organizations in the West. In theory 
and method, INGOs are the ideological copycats of traditional Western 
civil rights organizations, such as, in the United States, the American 
Civil Liberties Union (ACLU) and the National Association for the 
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 Advancement of Colored People (NAACP). The genealogies of the two 
types of organizations are similar, and their mandates, at least at the outset, 
were virtually identical. They concentrated on a small, select core of basic 
rights. In the beginning, “First World” NGOs meant those committed to 
traditional Western values associated with the origins of the human rights 
movement. They were located in the major cultural and political capitals of 
the West, and many of them work exclusively within, and on, their home 
countries. The ACLU and the NAACP rarely addressed violations beyond 
the shores of the United States. But eventually the “first world” category 
also included most of the powerful international NGOs that investigate 
events primarily in the South. Most INGOs largely address human rights 
violations outside the United States or their European country of origin. 
Domestic civil rights lawyers and activists in the West founded all the major 
INGOs—Amnesty International, Human Rights Watch, the International 
Commission of Jurists, the Lawyers Committee for Human Rights (now 
Human Rights First), and the International Human Rights Law Group 
(now Global Rights). Since World War II, at least a half-dozen INGOs 
have arisen with the express intent of promoting liberal values—referred 
to generically as human rights—throughout the world.20 INGOs found the 
perfect partner in the United Nations, the postwar body based on the vision 
of a world governed by the liberal state. Sometimes, though not often, 
INGOs and NGOs work at both levels—nationally and internationally. 
The ACLU and Human Rights Watch are cases in point.

INGOs have historically shown a preference and bias for some rights 
over others. There are many reasons for this bias, but the most cogent one 
relates to the commitment of INGOs to the secular, rights-based, liberal 
democratic state. In that bias, INGOs avoid directly addressing, or endors-
ing, a particular economic theory, although the values they promote are 
consistent with a free market society, and as a result many of them avoid 
rights struggles that appear to contradict free market biases. As a general 
rule, INGOs have been reluctant to promote the adoption of standards in 
the field of economic, social, and cultural rights, even though the ICESCR 
seeks to protect such rights. But INGOs accept the ICESCR as a valid 
covenant, and affirmed the concept of the indivisibility and interrelated-
ness of rights at the Vienna World Conference on Human Rights in 1993. 
Nevertheless, INGOs have largely paid lip service to the notion without 
taking serious, concrete steps to promote the ICESCR. Only in the last 
decade have Human Rights Watch and Amnesty International broached the 
area of economic and social rights. There are promising signs that reluctance 
to embrace these rights is ending. Very few Western INGOs have focused 
exclusively on economic, social, and cultural rights; the most notable are 
the New York–based Center for Economic and Social Rights (CESR),21 
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the International Network of Economic, Social, and Cultural Rights in 
New York City,22 U.S.-based Physicians for Human Rights,23 Boston-based 
Oxfam,24 and the Heidelberg-based FIAN International,25 which works on 
the right to food. Except for Oxfam, many of these groups are relatively 
young. It is telling that they were founded after the Cold War period, when 
social and economic rights started to lose some of their communist stigma. 
During the Cold War, INGOs largely treated economic and social rights 
with the same disdain that Western governments did.

Pressure has built over the years on INGOs to fully embrace eco-
nomic, social, and cultural rights. Although much of that pressure ema-
nated from the South, there were some strong voices from the West. The 
risk for INGOs was of becoming irrelevant in the South if they failed to 
advocate for economic and social rights. But pressure also came from lead-
ing thinkers, who pointed at the hypocrisy in INGOs, arguing that failure 
to support one set of rights would weaken the movement as a whole. In 
1990 Philip Alston, a former chair of the UN Committee on Economic, 
Social and Cultural Rights, noted Amnesty International’s narrow focus on 
a few civil and political rights.26 A champion of the totality of the human 
rights corpus, Alston, an Australian, became one of the first prominent 
Westerners to put pressure on INGOs to act. He wrote prodigiously on the 
subject and used his bully pulpit as the chair of UN’s CESR to ratchet up 
the pressure on INGOs. He argued that Amnesty International should not 
endorse, as it did, only a selective conception of rights, ones “which are 
closely associated with the Western liberal tradition.”27 His was a powerful 
critique from a fellow Westerner who could not be accused of rabid “third 
world” radicalism. Alston argued that Amnesty could endorse the totality of 
human rights while maintaining work on its core issues for “manageability, 
legal specificity and operational potential.”28 In effect, Alston was giving AI 
wiggle room in exchange for breathing space. If AI fully endorsed economic 
and social rights, it was more than likely that other INGOs would follow 
suit. The reason was simple—AI was regarded as the gold standard in human 
rights, and other human rights groups looked to it for leadership. He called 
on Amnesty to lead by embracing all human rights:

The principal retort to my objection is likely to be that Amnesty, 
like all other human rights NGOs, is entitled to be specific 
in its focus and that other groups can better fill the gaps that 
Amnesty leaves. But this argument overlooks the fact that 
Amnesty, whether it likes it or not, is the single dominant force 
in the field. It is bigger, richer, better organized, and more rep-
resentative and more influential than most of the other groups 
put together. As a result, it is precluded from taking refuge in 
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a justification which, when proffered by smaller NGOs, must 
(reluctantly) be accepted. As the great powers themselves used 
to be reminded, with power and influence come responsibility. 
Much of that responsibility may be unwanted, but it cannot 
simply be shrugged off.29

Even so, it was not until a decade later that AI would endorse economic 
and social rights and start to articulate poverty as one of its major concerns.

But the model of Amnesty International was the dominant one in 
the world. Unfortunately, many domestic human rights NGOs in the South 
replicated the AI model and mandate; many, especially the early ones, had 
lifted the AI script almost verbatim, such as the Nigerian Civil Liberties 
Organization.30 Such was the power and example of AI. A large number 
of groups in the South still focus their work on civil and political rights, 
although in the last decade some have arisen specifically to address matters 
of economic, social, and cultural rights.31 The future environment for these 
groups—often created in reaction to the ravages of globalization—is still 
uncertain because they are not well connected or funded. They are still 
outstripped in resources by more traditional groups.

Some older NGOs are also revising their mandates to accommodate 
advocacy on a broader range of human rights. In fact, more success in 
addressing economic and social rights has come to groups that initially 
focused on civil and political rights but then broadened their mandate. The 
Kenya Human Rights Commission is a case in point. The leading Kenyan 
NGO expanded its mandate—and got funders to support it—because it had 
a track record of effectiveness and professionalism. Yet domestic NGOs in 
the South tend to be elitist and urban-based, oftentimes divorced from the 
people on whose behalf they advocate. Perhaps that elitism is perpetuated 
by the INGO model, where funding sources dictate mandates. Certainly 
these domestic, Southern NGOs receive funding from Western foundations 
and charities as well as the development agencies of traditional donor states, 
such as the United States Agency for International Development. These 
NGOs do not have significant local funding, so they are tightly tethered to 
their benefactors, whom Willy Mutunga, the former executive director of 
the Kenya Human Rights Commission, referred to as “our foreign masters.”32 
Mutunga, a native of Kenya who became its chief justice in 2011, was the 
first Kenyan to head the Ford Foundation in Eastern Africa.33 In that role, 
he pushed hard to fund projects on economic and social rights. In previous 
years, the position had been reserved for expatriates, usually Americans, who 
had limited knowledge about Africa. It stood to reason they would import 
their biases and support a narrow band of rights. But Mutunga knew the 
terrain and was able to shift the calculus. While the running of a foreign 
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philanthropy by a local person does not materially change the power dynam-
ics between funder and fundee, it nevertheless has the potential to narrow 
the ideological gap between the two. Much depends on the ideological 
leanings of the local person. Generally such dependent relationships have 
assured that most NGOs in the South pursue donor interests that do not 
converge with the local human rights agenda—a fact that robs them of 
the freedom and desire to participate robustly in setting the agenda of the 
global human rights movement. While these trends are being challenged, 
and may be more acute in Africa than in Latin America or Asia, the fund-
ing for human rights groups throughout the world comes primarily from 
the West. As Chidi Anselm Odinkalu, an important African human rights 
thinker-activist, writes, this situation cannot be healthy, nor can it anchor 
the movement in the grassroots.

The current human rights movement in Africa—with the pos-
sible exception of the women’s rights movement and faith-based 
social justice initiatives—appears almost by design to exclude 
the participation of the people whose welfare it purports to 
advance. Most human rights organizations are modeled after 
Northern watchdog organizations, located in urban areas, run by 
a core management without a membership base (unlike Amnesty 
International), and dependent solely on overseas funding. The 
most successful of these organizations only manage to achieve 
the equivalent status of a public policy think-tank, a research 
institute or a specialized publishing house. With media-driven 
visibility and a lifestyle to match, the leaders of these initiatives 
enjoy privilege and comfort, and grow distant progressively from 
a life of struggle.34

Funding aside, NGOs in the South suffer other detriments, such as 
access to powerful states and their media. Access to the press, especially 
so-called international media such as the Associated Press, CNN, the BBC, 
the New York Times, and other leading news outlets, constitutes political 
and cultural capital on which INGOs thrive. The influence and clout that 
comes from press coverage translate into the ability to influence and gain 
access to officials in powerful states. With media access, they can affect 
policy in their home states or get their governments to press a state in the 
South to change behavior. NGOs in the South are far removed from this 
world of influence. Often, they cannot muster adequate resources required 
for sustained foreign travel and lobbying at the UN forums in New York 
and Geneva, where INGOs market their agenda for the human rights move-
ment. Most of these problems are a replay of geopolitical power imbalances, 
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which are reflected in the world of civil society NGOs. What is required 
is genuine coalition building across borders between INGOs and NGOs 
to discard and disrupt this imbalance. Otherwise, INGOs will continue to 
enjoy disproportionate influence in determining the agenda of the human 
rights movement.

NGOS AND STANDARD SETTING

One of the primary purposes of the existence of a state is the preservation 
and consolidation of its power. States are deeply introverted and inherently 
selfish, and they tend, therefore, to dislike anything that encumbers their 
sovereignty. As creatures of power and violence, which sustain them, states 
are untrustworthy stewards of human welfare. They need humans for their 
existence, but their proclivity is to repress, not free, the individual. States 
are, in this respect, conservative institutions totally dedicated to their own 
survival, even at the expense of their own citizens.

Intergovernmental institutions or IGOs, such as the United Nations, 
create international standards and harmonize the rivalries among states. But 
IGOs have a duality. In reality, IGOs are at their core statist institutions 
whose purpose is to allow states to dialogue with each other; in this sense, 
they are state-friendly because they act as the superstate. But states are also 
their primary targets; that is, IGOs police and exercise oversight over states. 
Although states are inside the IGO, the IGO can be, and often is, free of 
any individual state. In effect, IGOs can, and do, act against a state. A 
clear example is when the UN or any of its key organs, such as the Security 
Council, authorize military action against a state. Fundamentally, therefore, 
IGOs exist to further the interests of states, even when they target a “devi-
ant” state. In that case, the target state becomes an outsider, an “other.” 
But the IGO presumably takes a hostile action against a member state for 
the good of the order, that is, to preserve the integrity of the state system 
and the international order it creates.

NGOs, on the other hand, are not statist by definition, intent, or 
purpose. They exist to influence and bend the will of officialdom. They 
seek to tame, limit, and contain the power of the state for particular stated 
goals and purposes. They view their role in society as the conscience of the 
citizenry, the defender of the interests of civilian populations against imper-
missible encroachment by officialdom. NGOs cover the entire ideological 
spectrum from the extreme Left to the fundamentalist Right. They range 
from the selfless to the self-seeking.35 Not all NGOs are morally righteous 
or supportive of human rights or other humanist discourses, but virtually all 
NGOs claim to work to advance some public good. Clearly, they enjoy the 
most unfettered existence in states that are liberal, secular, and democratic. 
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The less open a state, or the more opaque, the less freedom an NGO has 
to operate or even exist.

States and NGOs coexist in a mode of actual or potential friction. 
Although NGOs are granted legal identity by the state, their primary role 
is one of oversight, or pressure, on the state. Virtually all NGOs have an 
advocacy mission and most exist for that purpose. Their role is to reform 
or transform society, to be a change agent. They fight to create or influence 
standards and how they are implemented or enforced. They want to exert 
influence over rules, laws, and policies so that practice can be changed in 
a manner consistent with their vision. Although NGOs are most concerned 
about outcomes, they usually insist on a transparent, open, inclusive, and 
democratic process. Activist and consequentialist, NGOs do not necessarily 
see themselves as conceptualizers, but as doers and implementers (although 
the reality is far more complex). If they conceive of a norm, they want that 
norm implemented. For them, norms or standards should not be created 
without an anchor or path for enforcement; an unanchored standard or norm 
would constitute a pyrrhic, virtually empty, victory. It is this activist essence 
of NGOs that makes them potential leaders in society. They initiate change 
or dialogue for reform. Unfettered by the constraints of public power and 
largely unaccountable to the state or the public, NGOs can be quick, deci-
sive, and innovative. Many operate in highly hierarchical modes of internal 
governance, which allows their senior officials to act nimbly without the 
waterlogging that slows down democratic decision making. This democratic 
deficit, which NGOs complain about bitterly in states and IGOs, is both a 
strength and weakness for them. It allows them to act with dispatch, as is 
usually necessary in human rights crises, but it also opens them to charges 
of preaching one thing and doing another.

To be fair, accountability and transparency may be present in NGOs 
without internal democracy. Businesses, such as corporations or law firms, are 
not democracies either, yet they can be accountable and transparent because 
of internal structures, procedures of governance, and requirements imposed 
on them by law. States and IGOs usually need either consensus or broad and 
prolonged consultations to arrive at a decision. They are subject to gridlock 
and bureaucratic and democratic constraints. These factors breed inertia and 
inability to act decisively and quickly, if at all. Shorn of these limitations—and 
unfettered by operational conservatism—NGOs have seized the initiative in 
standard setting in the field of human rights. Their contribution and input 
in standard setting have been evident within the African Commission on 
Human and Peoples’ Rights,36 the Council of Europe, the International Labor 
Organization, and the Organization of American States, among others.37

A few important examples of the impact of NGOs on standard set-
ting stand out. Although the development of standards to proscribe torture 
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and ill treatment of citizens owes its genesis and realization to a number 
of NGOs,38 the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment can be directly traced to one of them, 
Amnesty International. In 1972, Amnesty launched a yearlong campaign for 
the abolition of torture,39 including the publication of a report on torture 
and an international conference. These events did much to create public 
awareness and to raise the international concern over the problem of torture. 
Torture is such a repulsive and morally repugnant practice that no state—
even those that used torture as an instrument of repression—could defend 
it. No state admits to torture as part of its official policy. When torture is 
alleged, or uncovered, states usually blame the incident on “rogue” elements 
within the police or security agency. The discovery of brutal regimes in Latin 
America, Asia, and Africa practicing torture added momentum to the gath-
ering cries for the development of standards for the prevention of torture.

In its 1975 report on torture, Amnesty International became the first 
organization to develop a definition of torture.40 Surprisingly, this widespread 
practice did not have a commonly held definition. But it was unsurprising 
that an NGO—and not a state—crafted the definition. States—the actual 
practitioners of torture—did not take the lead in framing the standard; Why 
would they? In the same year, the UN adopted its first document on torture 
and a huge leap in the development of a binding standard, the Declaration 
on the Protection of All Persons from Being Subjected to Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment.41 The Declaration 
was followed by the adoption of the Code of Conduct of Law Enforcement 
Officials in 197942 and the 1982 Principles of Medical Ethics Relevant to 
the Role of Health Personnel, particularly Physicians, in the Protection 
of Prisoners and Detainees against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment.43 These texts, which addressed various 
players and stakeholders with respect to torture, were essential in bringing 
a wide acceptance for the eventual prohibition of torture. They were the 
forerunners and the foundation to the breakthrough 1984 Torture Conven-
tion. The former UN Special Rapporteur on Torture, Theo van Boven, 
has acknowledged the central roles played by NGOs in developing these 
instruments and standards against torture:

Most of these instruments were the product of consistent and 
skillful efforts of governmental and non-governmental experts. 
On the governmental side, the contributions of countries like the 
Netherlands and Sweden were substantial. On the non-govern-
mental side, credit should go to Amnesty International and the 
International Commission of Jurists for their lobbying and skillful 
drafting work, with the constant aim of enhancing the level of 
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protection. It is beyond the scope of this article to review in 
detail all of the non-governmental input into these instruments, 
which sometimes consists of proposals for entire documents, and 
in other instances of presentation of draft articles or amend-
ments. The 1982 Principles of Medical Ethics were also entirely 
the product of non-governmental efforts. They received formal 
endorsement from the UN General Assembly.44

Even after states have agreed upon or ratified standards, NGOs must 
remain vigilant because standards are dynamic and liable to evolution with 
changes in state behavior and civilizational values. For instance, public and 
international sentiment could change and seek a stricter standard that was 
not possible previously. Consequently, NGOs and other stakeholders seek 
opportunities to make standards more effective and less porous. An optional 
protocol that adds, revises, or tightens obligations is one device available to 
NGOs and IGOs. Amendments to an existing treaty are usually impossible 
to ratify, but optional protocols are commonplace. They create new obliga-
tions on the states and strengthen the mother instrument. For an example, 
NGOs were the key players in starting discussions on new standards to 
amend the Torture Convention and make it more effective. Since amend-
ing the Torture Convention seemed unrealistic, NGOs decided to push for 
an optional protocol.

Another example in which NGOs led the way in creating a new 
standard was in the campaign for the Declaration on Human Rights Defend-
ers. A number of governments were not keen on this instrument, arguing 
correctly that it would only restate obligations that states had undertaken 
elsewhere in treaty and customary international law. Why take the trouble 
and expend energy to obstruct a text that states deemed “redundant”? They 
also maintained, paradoxically, that an instrument on human rights defend-
ers was sensitive and intrusive.45 These contradictory positions exposed the 
worry of states and revealed their anxiety. In point of fact, many states did 
not want human rights NGOs given protection in a single visible instru-
ment with a mandate to hold them accountable. They believed that a sin-
gular instrument on human rights defenders would elevate their cause, give 
them more visibility, and create expectations that would curb the power 
and discretion of states to deal with them. Their resistance accounts for the 
inexplicably long period—twelve years—needed to agree to a restatement 
of existing obligations. In this endeavor, as in many others, NGO leader-
ship alone would not have been enough. The NGO-state partnership was 
indispensable. NGOs worked closely with states, especially those deemed 
human rights–friendly, to overcome resistance and persuade others to sup-
port the mandate.
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NGOs have also been critical in de-marginalizing obscure human rights 
causes, for example, in their role as the primary catalyst in advancing the 
rights of indigenous peoples. For decades, indigenous peoples had no voice 
or access to corridors of power at the international level, including the UN, 
a direct result of their disenfranchisement at home, where they also have 
no power or clout. Finally, in the early 1980s and after years of exclusion, 
the matter found its way to the global agenda. In 1982, the UN created 
a Working Group on Indigenous Populations of the UN Sub-Commission 
on Prevention of Discrimination and Protection of Minorities. This group 
would turn out to be the single most important development in the cause 
for indigenous peoples. The Working Group immediately started work on a 
draft declaration on the rights of indigenous peoples. A declaration was the 
smart choice for a human rights vehicle because no state would have coun-
tenanced a treaty. Indigenous peoples had been largely invisible to the UN 
until the late 1980s when José Martinez Cobo, the Special Rapporteur of the 
UN Sub-Commission on the Prevention of Discrimination and Protection 
of Minorities, produced a report on their plight.46 Up to that point, only 
two universal binding instruments addressed specifically indigenous peoples, 
and both were in labor rights.47 No prospects for a binding document in the 
foreseeable future seemed possible.

The Sub-Commission Working Group became the focal point for the 
advocacy of standards on indigenous populations. An incredible 135 NGOs, 
the majority of them indigenous peoples’ organizations, were represented 
in the Working Group,48 a remarkable turnaround for a constituency that 
had been so marginalized. For the first time, indigenous peoples were not 
only visible, but they were represented in large numbers in the working 
group and in fact were the dominant group in the Working Group. In 1993 
the Working Group produced the UN Draft Declaration on the Rights of 
Indigenous Peoples. In 1994 the UN Sub-Commission then adopted the 
Declaration and forwarded it to the UN Commission on Human Rights, 
where it languished for years. But the drafting of the Declaration was another 
instance where the beneficiaries of a human rights instrument—organized 
into NGOs—were able to determine and draft an instrument to promote and 
protect their own rights. It is important to note that the UN Sub-Commis-
sion, traditionally the UN body that had been most sympathetic to human 
rights because it is composed of independent experts rather than government 
representatives, immediately adopted the Draft Declaration from the Work-
ing Group. Many states, seeing the Draft Declaration as a threat to their 
sovereignty and a challenge to their authority, opposed it because it sought 
to give indigenous peoples a significant degree of cultural, economic, and 
political autonomy. One thing was clear: the Draft Declaration would not 
have been possible without the tireless efforts of indigenous people’s NGOs. 
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This is one case where the victims developed the standards by which they 
wanted to be governed.

Rather than adopt the Draft Declaration on the Rights of Indigenous 
Peoples the Commission on Human Rights instead established another work-
ing group to study the terms of the Declaration. The key concerns of states 
were predictable—questioning provisions granting indigenous peoples the 
right to self-determination and granting them control over natural resources 
located on their traditional lands. The failure of the commission to adopt 
the Draft Declaration raised questions about the normative content of the 
instrument as well as the strategy employed by the indigenous peoples NGOs 
in crafting it. Did the NGOs fail to ally themselves and partner with key 
states? Were there no states willing to be drafted into this campaign? Was 
the Draft Declaration another victim—like the Declaration on the Right to 
Development—of powerful states and private interests that felt threatened 
by it? Was it fair to conclude that the international legal order was not yet 
ready to address the plight of indigenous peoples, one of the most vulner-
able populations on earth, in a meaningful way? The Draft Declaration still 
had a long wait before it could see the light of day. As Henry J. Steiner 
and Philip Alston explain:

The UN Commission created an open-ended inter-sessional work-
ing group with the mission of elaborating a draft declaration. This 
working group has met several times to discuss the provisions of 
the 1994 draft. But the draft remains the last formulation of the 
entire draft declaration. The process continues of discussing and 
amending it in the Commission that, it is important to bear in 
mind, is a body of state representatives rather than independent 
experts. The underlying economic, political, and sovereignty issues 
will come to the surface the more clearly as the contending forces 
seek to work toward the law-like formulation of a Declaration 
to be approved by the General Assembly.49

But not everything was lost. After a torturous eleven years in the 
Working Group, the refined Draft Declaration was finally approved by the 
forty-seven-member Human Rights Council, the successor to the Commis-
sion on Human Rights, on June 29, 2006.50 The vote was thirty states 
in favor, two against, twelve abstentions, and three absentees.51 Although 
by no means unanimous, it was a strong vote by a clear majority of the 
Human Rights Council. Next was the long-awaited moment of truth, adop-
tion by the General Assembly, which came on September 13, 2007, when 
the UN General Assembly voted to adopt the Declaration.52 The vote was 
overwhelmingly in favor with 143 for, 4 against, 11 abstentions, and 34 
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absentees.53 Only the United States, Canada, Australia, and New Zealand 
voted against the Declaration.54 It was instructive that the four are former 
British colonies, “settler states” dominated by European white populations, 
where original indigenous populations have been depleted through the years 
by violence, disease, exclusion, and marginalization. On a happy note, all 
four objectors have since endorsed the Declaration—Australia on April 3, 
2009,55 Canada on November 12, 2010,56 and New Zealand on April 19, 
2010.57 President Obama declared on December 16, 2010, that the United 
States would sign the Declaration.58 This was a stunning reversal of fortunes 
for a declaration that had either been derided or opposed for years by states. 
Its adoption by the United States—the last state opposed to it—would be 
a triumph of historic proportions.

NGOs have also been leaders in the campaign for women’s rights, 
one vexing area that continues to defy international scrutiny and progress. 
Though the last two decades have witnessed tremendous strides in the rec-
ognition by the international legal order of the rights of women, women’s 
rights have for long been a blind spot in the human rights movement. This 
was true at the UN, within regional institutions, and among leading NGOs, 
including INGOs. The dearth of action at all these levels—in spite of hor-
rendous conditions visited on women in every state—can only be attributed 
to abusive cultures, traditions, and male-dominated systems and states. In 
contrast to its tenacity in addressing the problem of racial discrimination, 
the human rights movement’s relative silence on the violations visited on 
women by men, states, cultures, and societies speaks to an unacknowledged 
hierarchy of human rights. Hilary Charlesworth and Christine Chinkin have 
argued persuasively that jus cogens—a term that denotes a peremptory, uni-
versal, and superior legal norm that cannot be derogated from—has a male 
gender bias that is discriminatory of women in its human rights dimensions.59 
Thus, international law itself has been a victim of gender bias. Gender 
discrimination against women must rank among the most shared blights 
in every culture—whether traditional, modern, Western, African, Muslim, 
Asian, Hindu, Christian, or Latin American. That the human rights move-
ment itself would fall prey to such an obvious and indefensible practice is 
a testament to the power of gender discrimination.

In the last several decades, however, NGOs have made women’s rights 
visible in the standard-setting agenda of the movement. It is no longer 
acceptable to leave out women’s rights concerns in any catalogue of human 
rights abuses. Apart from CEDAW, which is regarded as a breakthrough 
convention, several developments have brought women’s issues to the fore. 
So successful have women’s NGOs become that they are now seen as a 
model for how NGOs ought to intervene to elevate the issues for which 
they advocate. Perhaps the first of these significant developments was the 
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affirmation at the Vienna World Conference on Human Rights that the 
“human rights of women and of the girl-child are an inalienable, integral, 
and indivisible part of universal human rights.”60 The recognition of women’s 
rights as human rights at this pivotal conference was a signal event.

More action followed swiftly at the United Nations, when, in the same 
year the General Assembly of the UN adopted by consensus the Declara-
tion on the Elimination of Violence against Women.61 In 1994 ECOSOC 
decided to create the post of Special Rapporteur on violence against women, 
a position to which Radhika Coomarasawamy, the Sri Lankan human rights 
advocate, was the first appointee in 1994.62 Other gains included the explicit 
inclusion of sexual crimes against women in the statutes of the Yugoslav 
and Rwandan international criminal tribunals,63 a significant development 
because sexual crimes, which are very common during conflicts, have never 
been the focus of international criminal law or international humanitarian 
law. The Rome Statute for the International Criminal Court, which created 
the first permanent international criminal tribunal in 1998, prominently 
includes sexual crimes in all the offenses under its jurisdiction.64 Chinkin 
points out that these gains are attributable to the advocacy of women’s 
NGOs, which have perfected the art of networking at the local, national, 
and international levels.65 It bears repeating that women have been their 
most ardent and committed advocates. Much like indigenous peoples or 
racial groups, women NGOs lead the international community into recog-
nizing the abuses they suffer and in creating standards and mechanisms to 
safeguard their rights.

Whether in regard to torture, women’s rights, the campaign to ban 
landmines,66 labor rights, or the rights of indigenous peoples, NGOs have 
become the animators of the international standard-setting bodies within the 
United Nations. With their success has come more sophistication. Years of 
learning, successes, and setbacks have taught NGOs valuable lessons about 
what works and what does not. Whether it is finding partners or networking 
across borders, they seem to have found the formula for favorable responses 
to their pressures on lawmaking processes. The human condition is a dynam-
ic one, and powerlessness is redefined in every era. As more conditions of 
powerlessness come to light—and express themselves in claims that seek 
recognition as rights—more NGOs will play critical, if not leading, roles 
in setting standards for those rights.

NGO STRATEGIES AND METHODS IN STANDARD SETTING

By rationale and definition, NGOs are not opposed to the state. As noted 
by Chinkin, NGOs function best in countries with a strong but account-
able, inclusive, and democratic state.67 As part of civil society, NGOs do not 
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seek to capture state power but to influence its exercise. Although tension 
often exists between the two, and NGOs are generally independent from 
the state, the two are joined in an intrinsic but watchful, if oftentimes 
distrustful, partnership. Just as NGOs need the state at the national level, 
they also need intergovernmental institutions, such as the United Nations, 
at the international level. NGOs may not create the institutions that pro-
duce standards, but they make those institutions function more effectively 
and with integrity. Particularly because of the critical roles NGOs have 
come to play, the rush of universal standards set in the past sixty years 
would have been impossible, let alone enforced, without NGOs. A strong 
and effective system of international governance—in terms of norm formu-
lation and enforcement—is essential for the emergent global civil society. 
Intergovernmental institutions have increasingly come to rely more on the 
work of NGOs and in fact have established a mutually beneficial—if para-
sitic—relationship with them. Taken in a broader historical view, a certain 
convergence of NGOs, IGOs, and states seems to be taking shape.

But the relationship between NGOs and states remains fraught with 
suspicion and difficulty. NGOs exhibit a love-hate relationship with states 
and intergovernmental institutions, depending on the effect on state sover-
eignty of the standard in question. But this complexity, or duality of emo-
tion, is not unique; it leads NGOs to act as both partner and pressure group 
in their relationship with states and IGOs in standard-setting forums. In 
deploying these strategies, NGOs have frequently used a divide-and-conquer 
approach toward certain states. For instance, they often will target a friendly 
state and use it as the vehicle for the purveyance of their intentions. NGOs 
will also use the friendly state to gauge the intentions of an opposing, reluc-
tant, or opaque state. Since states tend to listen more to each other than to 
NGOs, a state that is NGO-friendly will be used to win over a resisting state. 
This partnership approach worked well for NGOs in their campaign for the 
adoption of the Draft Optional Protocol to the Convention against Torture. 
The Swiss government, which worked with local NGOs and intellectuals on 
the idea of a draft protocol to CAT, was asked to draft Costa Rica into the 
campaign,68 and they replicated this strategy many times over, using other 
states to lobby reluctant states on behalf of the draft protocol. They used 
the same partnership model in their campaign for the UN Declaration on 
Human Rights Defenders. Norway, which favored such a declaration, became 
the key partner state with NGOs and was instrumental in the success of 
the instrument.69

The struggle for the Convention on the Rights of the Child (CRC) 
is an excellent example of how successful NGOs can be when they employ 
appropriate strategies. In this case, NGOs used an ingenious innovation of 
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the partnership model. Although the drafting of the CRC began in 1980, 
it was not until 1984 that it started in earnest. Not surprisingly, the entry 
of NGOs into the drafting process jump-started the exercise. Once the 
drafting started, the process became less political and more technical, a 
development that gave NGOs, largely the only actors with new ideas, an 
upper hand.70 NGOs had long worked on the issue of children’s rights and 
so were acutely aware of the plethora of critical issues, from child labor to 
sexual abuse and violence. In 1987, the United Nations Children’s Fund 
(UNICEF) joined the campaign for the CRC by funding NGO meetings 
to come up with common approaches and strategies.71 The cooperation in 
standard setting between NGOs and UNICEF, a UN specialized agency, 
was innovative and critical to the success of the CRC. UNICEF was aware 
of the deep fund of knowledge and practice that NGOs possessed, but the 
group also knew that a children’s convention would be tremendously helpful 
in its work. It lacked the magic instrument, such as a treaty, to anchor its 
work. The partnership between NGOs and UNICEF—and the unusually 
close relationship between NGOs and states in the drafting process and in 
the push for adoption of the CRC—attracted particular attention. As noted 
by one writer, it is “generally acknowledged in the international community 
that the NGOs had a direct and indirect impact on this Convention that 
is without parallel in the history of drafting international instruments.”72

[T]he success of the NGOs’ activities to promote support for 
the Convention was, for example, undoubtedly instrumental in 
getting many governments to take the drafting process more 
seriously, and in giving the Working Group a renewed sense of 
purpose. This was all the more so when, in 1987, the NGO Group 
joined with UNICEF in publicly promoting the objective of the 
Convention ready for adoption by the UN General Assembly 
in 1989. Furthermore, the Group’s proposals were increasingly 
being presented by government delegates during the Working 
Group meetings, rather than directly by the NGOs themselves.73

NGOs do not always work in harmony with states and IGOs. Some-
times the interests being contested are too entrenched to be easily set aside, 
especially when key strategic state interests are at stake, or when certain 
business concerns carry heavy political influence. Military weaponry is an 
excellent example of these interests. The campaign for the drafting and 
adoption of the Landmines Convention—known formerly as the Conven-
tion on the Prohibition of the Use, Stockpiling, Production and Transfer of 
Anti-Personnel Mines and their Destruction—saw NGOs deploy an array 
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of strategies against states and IGOs, ranging from negative publicity, pres-
sure, lobbying, and eventually partnership. But NGOs had to first wear 
states down through shaming them and focusing attention on the destruc-
tion that landmines wreak on children, women, and the unsuspecting and 
innocent rural poor. The campaign, which was initially launched by the 
International Committee of the Red Cross, was quickly taken over by a 
coalition of Western INGOs: Human Rights Watch, Physicians for Human 
Rights, and the Vietnam Veterans Associations of America (United States); 
Handicap International (France); Medico International (Germany); and 
Mines Awareness Group (United Kingdom). These INGOs formed the core 
of the International Campaign to Ban Landmines and were later joined by 
some 1,200 NGOs from sixty states.74 The expansion of lobbying groups 
of NGOs was a masterstroke—it showed the overwhelming international 
support for the convention. Faced with such a group, states had to recon-
sider their positions.

The recalibration by states was inevitable. Although most states were 
initially either uninterested or opposed to the idea of a ban on landmines, 
the sophisticated deployment of pressure, persuasion, lobbying, and public-
ity about the terrible havoc wreaked by landmines led sympathetic and 
like-minded states to spearhead the ban.75 Of course, this position was an 
easy one to take for states that are not usually in international conflicts. 
But the crumbling of any unified position by states was a huge window of 
opportunity for NGOs. The lesson here was that NGOs would use the entire 
arsenal of strategies at their disposal to force the adoption of a standard. 
It was also clear to INGOs that a wide coalition of NGOs was essential 
for the pressure and public relations campaign to work. They even found 
that domestic NGOs could mobilize pressure on their home governments 
to force them to reconsider their positions. The achievement of the Land-
mines Convention is ample proof that NGOs can prevail over reluctant and 
recalcitrant states to adopt what many of them regarded initially as a “pie 
in the sky” treaty.76 Even with its deep pockets and extensive connections 
to powerful arms of governments, the defense industry could not resist the 
stampede of NGOs against landmines. What is remarkable is the world’s 
reliance on a group of private, nongovernmental volunteers organized as 
civil society to act as a check against one of the most powerful industries 
known to man.

The partnership and lobby model, where NGOs target states, has 
been most successful when the NGOs themselves form one united front 
and campaign as a unit with common proposals. This strategy requires 
discipline and the suppression of inter-NGO rivalries; to use it success-
fully, NGOs first must forge unity among themselves before confronting 
or reaching out to states or IGOs. They realize that in unity, diversity, 
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and numbers, there is strength and credibility. In a diverse world, success 
also requires the inclusion of NGOs from areas most affected by the stan-
dard being sought. The testimony of those who are directly affected—and 
burdened firsthand by the problem—adds credibility and urgency to the 
quest. In short, coalition building among NGOs—creation of the broadest pos-
sible networks among them—is the main reason behind the recent successes of 
the human rights movement. A strong coalition was clearly the reason for 
success in the drafting and adoption of the CRC. Large, Western INGOs 
were intent on presenting a united front to states so that they could sell 
common proposals to them. States then took over most of these proposals 
and presented them at the IGO level as theirs. These coalitions of NGOs 
and states were so active and powerful that even those states that had been 
originally reluctant came on board. The broad inclusion of various actors 
allowed many groups to claim ownership and led to the spectacular suc-
cess of the CRC.77 Furthermore, once united, NGOs do not have to stay 
united. Some may come together to fight for a particular standard, but not 
another. Unity is determined by their mandates, resources, constituencies, 
and, most importantly, the standard in question.

The most visible demonstration of the success of coalition building 
and networking has been in the impressive strides made in setting standards 
on women’s rights. Women’s groups had been frustrated within UN forums 
since the 1970s because they were excluded from standard-setting bodies. 
Between the 1985 Third World Conference on Women held in 1985 in Nai-
robi and the 1995 Fourth World Conference on Women in Beijing, women 
learned how to organize themselves. They greatly improved their lobbying 
techniques in the intervening decade; they built coalitions through caucuses, 
participated in strategy-making preparatory meetings before UN conferences, 
and increased contacts with the media and national delegations.78 Barely 
a subject of international conversation several decades ago, women’s rights 
today dominates virtually every effort in international affairs. No longer are 
women’s concerns whispered about or ignored—they sit front and center in 
every major international human rights undertaking. This is the power that 
organizing by NGOs can bring to bear even on one of the most stubborn 
problems of this age. As Christine Chinkin writes:

Women’s NGOs have developed ways of maximizing their 
impact upon diplomatic negotiations, either directly or indirectly 
through the inclusion of their representatives in State delegations 
or indirectly through consciousness-raising activities, intensive 
and careful work on draft texts, campaigning at the national, 
regional and international levels and the formation of caucuses 
and international coalitions.79
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NGOS AND STATES PLAY HIDE-AND-SEEK

Managing NGO-state relations has always been a balancing act for both 
parties, whether the relationship is between a domestic NGO and the home 
state, or an NGO and an external state. Neither party individually can 
accomplish much in the area of human rights standard setting or enforce-
ment, and nor is either party under any illusion about the intent of the 
other. But both parties have to recognize their mutual dependence on each 
other. That said, the reliance and dependence of states on NGOs does not 
mean that the two antagonists share a common vision, nor does it point 
to a common vision. States remain the repositories of sovereignty and the 
key actors in IGOs. They see themselves as the key actors domestically and 
in international law; they are the instrumentalities of their citizenry, with 
the express and legal mandate and obligation to act in the best interests 
of the people under their jurisdiction. A state that cannot or is unwilling 
to provide for the security and governance of the people and the territory 
under its control may cede the right of statehood. Thus, it is states—not 
NGOs—who formally make international human rights law. IGOs are the 
conduits for the collective will of states. They represent states and choose 
which nonstate actors can be given access to them. States set the rules 
and conditions under which IGOs can participate in global governance. 
Nonstate actors are therefore included in the deliberations of IGOs, though 
with the consent of states. As a formal matter, NGOs are only allowed 
access to IGO deliberations by permission or as a matter of right under the 
treaty in question. States hold the upper hand in the relationship between 
state and nonstate actors within IGOs. What is not in doubt, however, is 
the fact that NGOs have achieved unprecedented access and influence in 
UN human rights standard-setting forums. In spite of these achievements, 
however, a careful analysis of the relationship between IGOs and NGOs 
reveals a more complex picture—one that suggests an unsettled and uneasy 
coexistence between them. What emerges is the image of two civil opponents 
circling each other distrustfully—like a cat and a mouse—while at the same 
time finding areas of accommodation and agreement.

NGOs do not have direct or steady access to states, which can turn 
off the access without warning. In this respect, as the actor with a mandate 
of governance from the people, the state holds most of the cards. NGOs 
are neither the elected representatives of the people nor the key actors 
in international law. In fact, they rely on the state for the grant of legal 
personhood. Even in cases of the most benign relationships, states do not 
willingly accept NGOs’ advances. Fundamentally, states regard NGOs as 
intruders whom they welcome ruefully and reluctantly. They see NGOs as 
naive players who do not comprehend the complexity of governing and the 
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hard and competing choices that must be made. States also see NGOs as 
single-issue obsessives—that is, NGOs pursue a single issue without regard 
to other competing issues. This nearsightedness of NGOs is viewed by states 
as a limitation and why states will often refuse an NGO demand or request. 
But sovereignty is always in the background of a state’s decision-making 
process, so they rarely accede to NGOs standards that are truly costly to 
their sovereignty. They instead find a loophole or catch, where they may 
either seek cover under a weak enforcement regime or obtain relief through 
reservations. Even in situations where it is agreed that a certain treaty or 
standard is defective normatively and institutionally—such as with the 
Torture Convention—states may agree to an optional protocol instead of 
revising the treaty itself.80 Nevertheless, states are wary of NGOs and will 
not hesitate to retreat behind the veil of sovereignty and their control of 
IGOs to limit the influence of NGOs and to resist the most biting of norms. 
The relationship between NGOs and states or IGOs expands and contracts 
according to the issue. It is a pendulum that can swing wildly, or not at all, 
based on the cost of the standard or norm being considered.

States retain the exclusive power to decide the type of normative 
instrument that may be adopted by an IGO. Where states feel threatened 
by a proposed standard, they may allow its adoption but alter the instrument 
from a treaty to a declaration. In effect, they give in to NGO demands for 
a standard but consign it to the soft-law status of a declaration, resolution, 
or a platform of action, as was the case with 1995 Beijing Fourth World 
Conference on Women. The Declaration on Human Rights Defenders and 
the Declaration on the Right to Development were most likely agreed to 
by states because of their soft-law status. Soft-law norms generally lack 
clear performance targets, compliance dates, and a commitment by the 
state to expend resources. These two factors—constraints on sovereignty 
and resources—determine a state’s attitude toward a norm. States know that 
treaty ratification is tantamount to a noose around their neck. Compliance 
will be required thereafter, and serious states do not undertake treaty obliga-
tions they do not intend to keep. These strictures explain why legislatures, 
executives, or bureaucrats responsible for ratification often engage in pro-
tracted debates about the wisdom of accepting treaty obligations.

NGOs, too, face many challenges before presenting a united front to 
states on a particular standard. Divisions in the NGO community, especially 
regional or geopolitical ones, could spell doom for a standard. Sometimes 
they cannot obtain a high degree of unanimity, but no standard can suc-
cessfully go forward when vocal opposition from an important or even sig-
nificant minority of NGOs exists. INGOs and local NGOs know this well 
and usually work out their differences. But the ugly specter of NGOs from 
the North taking charge of a coalition is ever present. This threat existed 
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at the Beijing Conference on women, but the most divisive fissures were 
averted81 by the euphoric and celebratory nature of the historic event.82 
Imagine a disagreement, for example, on the Declaration on Human Rights 
Defenders. That instrument required almost complete unanimity by NGOs 
because reluctant states would have exploited any divisions within the NGO 
community to derail the standard. It is important to note that inclusion 
of NGOs within the civil society cabal cannot simply be for the sake of 
appearance. NGOs—from all areas who are concerned about a particular 
standard—seek real, not token, participation. Admittedly, NGO access in 
the drafting of a treaty does not guarantee that the final product will reflect 
the wishes of the entire global civil society because in such large groups 
it is not always possible to accommodate every wish. But the key is that 
each group feels that it is not taken for granted, that its voice was heard. 
NGO participation in the process of negotiating and drafting the Rome 
Statute of the International Criminal Court offers important lessons. NGOs 
were largely happy with their role, but even so, states ended up backing 
out on some important provisions. The presence of two hundred NGOs 
in Rome did not prevent states from striking a compromise over the final 
text of the Statute of the International Criminal Court.83 The lesson here 
was that even when NGOs come together, states can still water down the 
final product. First, NGOs finally gave in because they were largely satisfied 
with the outcome and did not want to delay adoption any longer. Second, 
NGOs gave concessions in the hope that states reluctant to join would drop 
their opposition. In the end, although the United States extracted the most 
concessions, it refused to ratify the Rome Statute.84

NGOs have a lot of work to do to increase their space and access to 
IGOs. States can play any variety of tricks or games to limit or suppress 
NGO participation in standard setting. These range from failing to include 
NGO items on the agenda, denying NGOs access to certain conference 
sessions, as happened in the Fourth World Conference on Women in Bei-
jing, refusing NGO representatives accreditation at UN meetings, allocat-
ing NGO participants little, if any, speaking time, and failing to facilitate 
visa and other travel arrangements to meetings. Because states control IGO 
space, they can resort to various tactics to stifle or discourage NGO partici-
pation. Even when IGOs grant NGO participation, they may belittle them 
in a number of ways. The IGO can seat NGOs in marginal places in the 
meeting room or grant them passes that clearly identify them as outsid-
ers. More recently, NGOs have been able to raise many of these concerns 
publicly, although it remains to be seen whether states will change their 
behavior. Many of these actions may look petty, but they can frustrate NGOs 
and result in their failure to carry out an effective campaign to advance a 
standard or adopt an important instrument. Yet NGOs must also resist the 
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temptation of power, making sure that access is not used to capture and 
co-opt more radical and transformative agendas.85 Thankfully, a number of 
states within any UN meeting are usually willing to counter the obstruction-
ist agendas of other states. The larger and more inclusive the NGO coalition, 
the better the chances of gaining access. Successful coalition building for NGOs 
comes from an unusual circumstance: globalization. Despite the ravages that 
it has wreaked on many communities, particularly in the South, globaliza-
tion has increased the capacity of NGOs to communicate instantaneously, 
to strategize, and to form large and diverse coalitions. Try as hard as they 
might, it is unlikely that states and IGOs can reverse this rising tide of 
NGO influence in standard setting in human rights.





FIVE

THE QUESTION OF DEFICITS

The human rights movement is ubiquitous today. It has spread horizontal-
ly—across regions—and vertically—from the smallest unit in society to the 
loftiest international forum. It is present in the boardrooms of the mightiest 
corporations and in the most desperate inner city or rural hamlet. News-
papers’ front pages are awash with human rights news. Global and regional 
conflicts are reported through a human rights lens. There is virtually no 
issue without a human rights dimension or angle. There is no modern lan-
guage that is as captivating, and alluring, as the language of human rights. 
Even old languages—such as business and culture—are being reconstructed 
to either accommodate or show recognition for human rights.1 Where does 
this irresistible power of human rights come from? Virtually every cause 
about human powerlessness can be articulated in human rights terms. At the 
same time, human rights constitute a work in progress, for human dignity 
is an indeterminate and evolutionary concept. Still, norms—standards—are 
arguably the most important component of the human rights movement, 
because institutions and processes flow from them. Because of the primacy 
of norms in the human rights project, the manner of their construction is a 
matter of the utmost significance. Who participates and how? How do they 
participate, who is left out, and why?

A particular and persistent problem of norm setting—one that still 
haunts the human rights movement—is the question of deficits, the short-
comings and gaps that result in illegitimacy, incompleteness, ineffectiveness, 
and exclusion. The two most important deficits in human rights standard 
setting are in participation and democracy. Is participation broad and inclu-
sive? What is possible in a practical sense in crafting a theory of legitimate 
participation? While not everyone can participate, the question is one of 
the accessibility of the standard-setting forums. What is the nature of the 
participants, and are they representative of the widest diversity of interests, 
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views, and traditions? Is the process of participation transparent and demo-
cratic? Do all states have an equal voice, and if not, why? How can the gap 
be narrowed to legitimate levels? Do all nonstate actors have access and 
opportunity for democratic participation? In particular, what mechanisms are 
there to make sure that the smallest, most marginalized, and least powerful 
voices are present and can be heard? How does the movement address bar-
riers of modernity, language, and professional training formalities to permit 
non-Westernized, grassroots stakeholders access and effective participation?

THE DEFICIT OF PARTICIPANTS

The start of the human rights movement was marked by exclusion, not 
inclusion. The birth of the UN human rights movement was not unlike the 
drafting of the U.S. Constitution. In the latter case, an exclusive cabal of 
white men, many of them “owners” of enslaved Africans, wrote the most 
celebrated document in American history. Amended twenty-seven times to 
cure grave omissions or make substantive revisions, the U.S. Constitution 
has stood the test of time for more than two centuries, and those amend-
ments gave lasting legitimacy to the U.S. Constitution. The “constitution” 
of the human rights movement, the Universal Declaration of Human Rights, 
was equally exclusive in its origin. Similarly, it is the succeeding covenants, 
treaties, and declarations—based on the rationale of the UN Charter and 
the UDHR—that have given iconic status to the UDHR. In both cases, the 
legitimacy of the founding document was secured by additional supplemen-
tary “legislation” by more stakeholders. In the case of the UDHR, Africa was 
virtually absent from participation because almost the entire continent was 
held in colonial bondage by several European states. This deficit of numbers 
has been steadily lowered over the years, and the crafting of successive UN 
human rights documents has been opened, at least formally, to all member 
states of the United Nations. Yet numbers address only the numerical deficit, 
and not the gaps in substantive participation and democracy.

The deficit of numbers with respect to nonstate actors is not the 
acute problem it was at the launch of the human rights movement. The 
so-called third wave of political liberalization—starting in the late 1970s and 
lasting until the close of the twentieth century—unleashed untold citizen 
energy both among the elite classes and at the grassroots level.2 The result 
was an explosive growth of civil society in states where the label had been 
previously ignored or even criminalized. In states as diverse as the Demo-
cratic Republic of Congo and the Czech Republic, civil society became the 
new watchword. Under the tutelage of their more experienced counter-
parts, newer NGOs brought a new vibrancy and legitimacy to the emerging 
“global civil society.” Some of the newer NGOs became quite sophisticated 
in their advocacy and lobbying work. A number have developed working 
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relationships with consumer and social justice movements in the South and 
the North.3 The increase in the numbers of NGOs in the South, however, 
does not necessarily translate directly into additional and effective voices 
within the United Nations. International lobbying and networking requires 
enormous resources for organization, travel, and communication, which most 
NGOs in the South either barely muster or simply cannot afford. Even when 
they travel to Geneva, New York, or other norm-making locations, these 
NGOs remain cultural outsiders, partly because UN offices are located in 
far away in the North.

The civil society movement in most of the South is still young, poor, 
and not well connected to influential media outlets in the West or key 
actors in international forums such as the UN. Even when an NGO from 
the South is well resourced, questions arise about how representative it is 
of its country. Is it an elite, urban-based NGO that has little to do with 
the rural and urban poor but is supported by donors because, for instance, it 
has agreed to expand sexual orientation rights, a favored issue that attracts 
funders from the West? NGOs from the South are increasingly becoming 
adept at lobbying within UN corridors, but their voices remain muted—not 
so much because they lack ideas, but because they need to master the cul-
ture of the lobbyist, the influence peddler. As more NGOs from the South 
become stronger, their voices will carry more weight. Indian NGOs, for 
example, have become more adept at participating in international forums, 
as have groups from South Africa, Kenya, Brazil, and other more open 
states in the South.

A lag in representative NGO voices remains in more closed societies; 
imagine, for instance, how the UN human rights forums would be affected 
by new voices if China would permit the formation and free rein for NGOs. 
In spite of recent setbacks to popular movements, the Arab Spring unleashed 
a potentially transformative potential in the Arab world,4 and the Middle 
East and North Africa could still see the growth of civil society in the next 
several years. Long dormant, or nonexistent, civil societies in the Arab 
world may multiply as they did in Africa after the end of the Cold War 
in the1990s unleashed a wave of regime change.5 The Muslim NGO—and 
more specifically Arab—voice has been missing from international human 
rights forums because repressive Arab governments have clogged the stage 
for Arabs and Muslims. But they did so perversely, as obstructionist, unimagi-
native, and retrogressive.

THE DEFICIT OF VOICE

Numerically, the South dominates the UN General Assembly but its voice is 
less effective and could be exercised more meaningfully in standard setting. 
The North-South divide is an economic one that separates industrialized 
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from less-industrialized countries. But because more than three-quarters of 
the world’s population lives in the global South, it should have a larger 
democratic voice in global governance than the North. Yet states from the 
North still dominate the UN human rights norm-making bodies and most 
other indices of international relations as well. The first and perhaps most 
important reason for this imbalance is that donor or capital-exporting states 
have a disproportionate voice in international organizations. For example, 
states in the North—and particularly the United States and Europe—control 
the World Bank, the International Monetary Fund, and the World Trade 
Organization. Not a single major world body is controlled by the South 
or states from the South. The South does dominate in the UN General 
Assembly, but that body does not have the power to make critical deci-
sions; it only has moral authority and provides a bully pulpit for states 
from the South. Instead, the exclusive UN Security Council wields power 
on a global stage—with its veto-enabled permanent members, the United 
States, France, United Kingdom, Russia, and China. The Security Council 
can make binding decisions and can authorize military action against other 
states. Generally, its first three members (U.S., UK, and France) have his-
torically held sway at the Security Council; rarely do China and Russia rally 
the Security Council to act proactively. The UK, the United States, and 
France generally use the council to advance their own foreign policy inter-
ests, but their influence and power over institutions of global governance are 
not limited to the Security Council. The sense that the North “owns” the 
organs of international governance pervades the organizations themselves. 
The domination of the UN Security Council by the United States and the 
United Kingdom over the wars against Iraq in 1991 and 2002 were the 
most glaring example.6 And in 2011, when the Security Council adopted 
a resolution ostensibly to protect civilians from Libyan government forces, 
Russia and China went along, only to see the mandate of the resolution 
interpreted by France, UK, and the United States as a fiat to seek regime 
change.7 They acted as though the resolution permitted them to arm rebels 
and target Muammar Gaddafi and his senior aides.

States with an imperial history, such as France, the UK, and the 
United States, have no hesitation using the cover of the UN to police the 
world. This domination by just three states diminishes the UN’s credibility 
and erodes its moral standing. The United States wields its power in part 
because it remains the largest financial contributor to the UN. Dues are 
assessed according to a state’s GDP, and, since the U.S. GDP is greatest, it 
pays the highest dues; that clout gives the United States unspoken power. 
Taken in totality, this asymmetry of power allows states from the North to 
exert their will over IGOs.8 The Optional Protocol to the Torture Conven-
tion is a good illustration of this fact. It was natural that many states from 
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the South would oppose the Optional Protocol since it was mainly targeted 
at them. The Protocol was adopted, however, over U.S. opposition, but only 
because a powerful coalition of European and Latin American states sup-
ported it.9 The Optional Protocol would have been dead without European 
support. The Declaration on Human Rights Defenders, too, owes its success 
to the leadership of Norway and heavy support from most of Europe.

The South suffers from other complex, but related, influence prob-
lems. The delegations of most states in the South lack adequate expertise 
in human rights, international law, and related fields. Their ineptitude is 
systemic and a direct result of their poor economies; but it is also a function 
of bad governance and an absence of coherent foreign policies, among other 
factors. Legacies of colonial exploitation and a scandalous international eco-
nomic order still hold countries back. The combination of these factors 
leads to ill-prepared delegations, unable or unwilling to advocate effectively 
for their positions.10 Instead, most delegations from the South engage in 
high but empty rhetoric, devoid of serious analysis and development of the 
issues into law-like formulations.11 Moreover, many states in the South are 
suspicious of human rights NGOs and do not always have cordial relations 
with them, unlike their counterparts in the North. This hostility extends 
to both domestic NGOs and INGOs. Their attacks on groups like Amnesty 
International or Human Rights Watch are usually vacuous and unbelievable, 
suggesting hypocrisy and ill-intent. Nor do states in the South often consult 
human rights scholars for advice.12 Consequently, states in the South do not 
benefit from the valuable help and expertise that NGOs can offer, placing 
them at a considerable disadvantage to states in the North, whose skilled 
technocrats normally accord NGOs more open access in order to tap into 
their expertise and advice. Delegations from the North are also adept at 
using academics and think tanks, which keep them abreast of innovative 
thinking, as we saw in the Swiss government’s model demonstration of how 
a government, intellectuals, and NGOs can successfully harness and pool 
their resources and skills to advance an agenda, in that case its efforts in 
support of the Optional Protocol to CAT.13

The deficit in the participation of state actors from the South is a result 
of both structural and self-inflicted disadvantages. While there is little these 
states can do in the short term to transform the deep, entrenched geopoliti-
cal distortions of the international order, they can take some steps to become 
more effective players in international institutions. They can rewrite their 
internal legal, political, and social orders to create more accountable states so 
that they can release the creative potential of their societies. This includes 
the creation of free spaces and an enabling environment for civil society 
to grow and function more effectively. A recent example of this forward 
thinking comes from Africa. Where Uganda continues to suppress human 
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rights groups, across the border in Kenya the state has been more open to 
civil society.14 For example, in August 2010, Kenyans voted in a historic 
referendum to adopt a new constitution. The struggle for the constitution, 
which took two decades, was inspired, waged, and led by civil society.15 
Civil society organizations led the campaigns against corruption and for 
the creation of a truth commission to investigate historical injustices. Even 
the historically corrupt and ineffective judiciary has fallen into the hands 
of civil society. Willy Mutunga, a founding member and former executive 
director of the Kenya Human Rights Commission, regarded as a father of 
the human rights movement in Kenya, beat out experienced judges to be 
appointed Chief Justice and President of the Supreme Court,16 where he has 
initiated far-reaching reforms in the judiciary. As more reforms take hold, 
NGOs will play a more active role domestically and help states in the South 
address the deficit of participation.

In order to develop and cultivate democratic, transparent, and inclu-
sive approaches to governance, states in the South should involve local 
NGOs and academics in advising the state and its institutions. Rather than 
appoint cronies with no experience or expertise to these forums, every effort 
should be made to tap into the intelligentsia. Some states in the South, 
such as Costa Rica and Senegal, have long reached into their civil societies 
and universities to staff and revamp their efforts in international affairs.17 
Not surprisingly, the two states have been effective international players; 
over the years, their nationals have been appointed to a number of key UN 
and other IGO positions, including UNESCO, the International Criminal 
Tribunal for Rwanda, and the Human Rights Committee, among others.

INGOs are adept at lobbying for human rights standards and their 
implementation. Amnesty International and Human Rights Watch in par-
ticular have been key leaders in the work of standard setting within IGOs. 
Virtually no effort at creating a new standard is likely to gain credibility 
in a relatively short time if Amnesty International and Human Rights are 
lukewarm about the issue or oppose it. No NGO from the South has such 
high standing, but that may change, as more NGO executives from the 
South who have worked with leading INGOs—such as Irene Khan, the 
former secretary general of Amnesty International—may want to establish 
INGOs based in the South. This scenario will become more likely as global 
economic power shifts to the South.18 Although NGOs from the South have 
become increasingly active in IGO circles, they remain outsiders because of 
an unhealthy division of labor between regional and domestic NGOs and 
INGOs, in which the latter engage in international human rights work—
initiating and leading NGO efforts within IGOs—while the former focus on 
human rights problems in their native lands or act as funnels for information 
to IGOs. This dichotomy perpetuates the weaknesses of NGOs in the South 
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while at the same time entrenching the privileged position of the INGOs. 
Larry Cox, the American human rights advocate, decried this lopsided rela-
tionship between Southern NGOs and Western INGOs. He noted that

the problem is that . . . [i]nternational work is still for the most 
part the domain of groups located in the North. Groups in the 
South are still seen largely as domestic partners or as “human 
rights defenders” who are protected by those doing international 
work. The possibility for groups outside Western Europe and the 
United States either to set the agenda for human rights or even 
to influence, as equal partners, the strategies set by international 
groups for their countries is very limited. To change this would 
take a much deeper commitment than currently exists on the 
part of either donors or NGOs to invest in travel, discussions 
and the alteration of old patterns.19

A new dynamic between INGOs and NGOs has been developing in 
the last decade. As local NGOs in the South have become increasingly 
sophisticated—and realized their own value as independent actors—INGOs 
have started to recalibrate their position. Some donors and philanthropists 
in the North, such as the New York–based Ford Foundation, have started 
to put pressure on INGOs to collaborate with local NGOs. An example 
of such pressure is some reluctance on the part of philanthropies to fund 
INGOs to do solo work in the South where a local NGO has the capacity 
to get the job done. This may hurt INGOs that are more reliant on large 
donors, such as Human Rights Watch. But it may have little effect on 
INGOs, such as Amnesty International, that rely heavily on the contribu-
tions of individual members. For these and other reasons, INGOs have more 
recently increased their efforts at coalition building and networking with 
NGOs in the South, believing that such coalitions lend more legitimacy to 
their work. These coalitions have been developed in the campaigns for stan-
dards on questions related to globalization, landmines, and women’s rights.20 
The coalitions’ inclusivity was not intended to empower NGOs from the 
South but to strengthen the NGO voice. As noted by a critic, the “form-
ing of such coalitions may allow for a single, and therefore more forceful, 
NGO voice, but this also conceals deep divisions among those within the 
coalition.”21 Such differences may be muted because of the coalition’s goal, 
or the dissenting views of NGOs from the South may be suppressed so as 
to give the appearance of a united global civil society, a problem in the 
struggles for women’s rights. NGOs from the South have pointed to the 
reluctance of their counterparts from the North—who dominate interna-
tional standard-setting forums in the field—to address issues pertinent to 
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them,22 resulting in the universalization of the priorities of women in the 
North and the concomitant downgrading of the problems women in the 
South face. This division is not unlike the split in the women’s movement 
in the North. In the United States, for example, women of color have 
long complained that their particular concerns tend to be overlooked—or 
submerged in the mainstream women’s rights movement, which has tradi-
tionally been dominated by white women. A study of INGO-NGO relations 
revealed precisely such a chasm in North-South relations:

This viewpoint emerged in a survey of NGO attitudes in which 
seventy per cent of those questioned expressed their concerns 
about the domination by larger, white, English-language NGOs. 
One survey concluded that “prejudices of racism, sexism and 
colonialism still endure” despite the apparently more open tex-
ture of civil society. . . . Increased representation is justified in 
terms of the potential empowerment of those previously lacking 
power, but great care must be taken in identifying who in fact 
is benefiting from the process.23

Apart from states, INGOs, and NGOs, other actors in the world of 
human rights standard setting include individuals and institutions from the 
world of academia such as renowned academics and jurists, policy think 
tanks, and the media. Again, academics and the media in the South lack 
a strong voice. Universities in the South have traditionally been stressed 
by problems with resources, government constraints, and brain drain to 
the North. Individual thinkers and writers have been influential players in 
the process, but the most visible thinkers are located in the North, even 
when they write from a perspective of the South. Few media houses in the 
South have the global reach of their counterparts in the North. Report-
ing on the South, therefore, is heavily tainted by the pathologies of media 
from the North. The typical story reported on Africa by the white media 
in the West, for example, focuses on catastrophe and despair. Rarely is 
there sophisticated or nuanced reporting on complex problems in the South. 
Rather, Western media have a simplistic narrative about Africa—which 
they portray as savage, uncivilized, undemocratic, brutal, tragic, and hope-
less.24 These images completely omit the larger and more common stories 
of vitality and triumph, such as the recent wave of democratization or the 
enormous economic growth since 2000.25 Unwittingly or not, the Western 
reporting disempowers the South and robs it of the potential for effective 
participation in norm setting and implementation forums. Although the 
media is not a direct participant in the norm-setting process, the exposure 
that a particular issue receives may make it a priority. Consequently, the 
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media from the South, largely invisible, have been unable to effectively 
help set global agendas and encourage more inclusive participation. A case 
in point was the media coverage of the Yugoslav and Rwanda genocides in 
the early to mid-1990s, a spotlight that shamed powerful states and pushed 
them to establish war crimes tribunals. Even though the media in both cases 
was crucial in mobilizing international rage and action, Rwanda was treated 
as a horrible occurrence, but one that was inevitable because of African 
“tribal” animosities. In contrast, the Yugoslav atrocities were addressed more 
expeditiously because such barbarity was unconscionable in the “heart of 
Europe.” Most resources went to the International Criminal Tribunal for the 
Former Yugoslavia while the International Criminal Tribunal for Rwanda 
was treated as an afterthought and relegated to the status of the “other 
tribunal.” In spite of unequal treatment, both cases broke the inertia over 
the development of a permanent international criminal tribunal.

THE DEFICIT OF DEMOCRACY

The deficit of participation is closely linked to the deficit of democracy in 
the world of IGOs, particularly within the United Nations. The post–World 
War II order promised, in the words of the UN Charter, to “reaffirm faith in 
fundamental human rights, in the dignity and worth of the human person, 
in the equal rights of men and women and of nations large and small.”26 
But the Charter equivocated on the principle of sovereign equality when 
it made the Security Council, the key and most powerful organ of the UN, 
the exclusive club of the five major powers of the day.27 The World War II 
order was without a doubt premised on the interests of the victors over the 
vanquished. But even more important, it renewed the European project of 
global domination, only this time under the leadership of the United States. 
With Europe devastated by war, the United States emerged as the leading 
global power. The UN, though a more democratic global body than any 
previous international organization, was still the handmaiden of the United 
States and Western Europe. This Anglo-American global order would even-
tually overcome its only viable challenger, Soviet-led communism, in 1991. 
But as a signal to the power of the Allies, the General Assembly, the most 
representative and democratic of UN organs, was given only recommending 
powers, in effect reducing it to a talking shop and rubber stamp.28 In this way, 
democracy, the noble ideal on which the UN was ostensibly founded, was 
also, paradoxically, its first casualty. How the founders of the UN reconciled 
the obvious contradiction between the juridical equality of states and the 
emasculation of the General Assembly by the granting of actual power to 
the exclusive Security Council—the veto power of only five members—is 
one of the most blatant hypocrisies of the modern era. The structure of 
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the United Nations, which is today regarded as obsolete, has come under 
increasing attack.29 As Jose Alvarez has written, there is pressure for a radi-
cal restructuring of the United Nations to address the deficit of democracy 
within it.30 But so far, no fundamental reform of the UN has taken place, 
despite a number of reports and recommendations.

Russia and China are less powerful even within the Security Council, 
which is dominated by the United States, the UK, and France, the key 
three Western states.31 The effectual powers of states in UN negotiations 
are graduated according to their wealth, military power, size, and geographic 
location. These factors determine the influence and clout that states possess 
and can deploy to advance their interests within the United Nations. Thus, 
the United States and the European Union countries dominate the UN, 
although large and emergent powers like China, India, South Africa, and 
Brazil have sought, and sometimes gained, more influence. But rather than 
seek a radical transformation of this antiquated pecking order, more recent 
proposals seek only to grant the veto powers to new global powers with an 
eye to more geographic representation. According to some proposals, the 
Security Council would not be abolished but expanded—to include India, 
Germany, Brazil, Japan, and one or two countries from Africa chosen among 
South Africa, Nigeria, or Egypt. These new entrants would be chosen based 
on their strategic importance. The argument is that such an expansion would 
re-legitimize the Security Council. However, this logic simply reifies the 
inequality of states within the UN system and pegs decision-making power 
not on democratic principles, but on economic might, military power, and 
global influence. It is a rationale that runs roughshod over democracy and 
abrogates basic principles of international law.32

Many African, Middle Eastern, and Asian states have traditionally 
been viewed as either unenthusiastic or opposed to intrusive human rights 
standards and mechanisms. Their voices in standard-setting bodies—espe-
cially in the area of civil and political rights—are regarded generally as 
unhelpful or obstructionist. Although the stereotype persists, this image of 
the South is changing. Many states in the South, such as Costa Rica, Sen-
egal, South Africa, states in the Caribbean, and virtually all of Central and 
South America, are today more inclined to support or initiate new human 
rights standards. So are a growing number of states from sub-Saharan Africa. 
This shift is a direct result of growing openness and the introduction of 
political democracy in many of these countries. In Africa, for example, 
South Africa has taken a leadership role as a champion of human rights 
norms. No example is more poignant than its leadership of the Human 
Rights Council’s decision to adopt a gay rights resolution in June 2011 pro-
hibiting discrimination and violence against individuals due to their sexual 
orientation. It is one of the first countries in the world to protect sexual 
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orientation, doing so in its 1996 constitution, and it is the only state in 
Africa to legalize same-sex marriage, through the Civil Union Act of 2006. 
Minister of Home Affairs and Another v. Fourier and Another,33 decided by the 
Constitutional Court of South Africa in 2005, gave the legislature one year 
to legalize same-sex marriage. But there are reversals as well. For example, in 
2013 Uganda’s parliament passed the Anti-Homosexuality Bill. The bill, first 
introduced in 2009, sought to broaden the criminalization of homosexuality, 
including life imprisonment for same-sex acts.34

Structural divides, however, are difficult to bridge. Coalitions of the 
North and South states have their limits. They suffer from the constraints 
of ideology and pathologies of history. States from the South seem to have 
more democratic space in IGOs only when they support or initiate human 
rights standards that fall in line with the national interests and legal tradi-
tions of the North. That may explain why South Africa was widely hailed 
in the North when it led on the issue of sexual orientation. Standards 
directed at the economic inequities of the global order have not seen the 
same success. Efforts such as the New International Economic Order faltered 
because of stiff opposition from the North. Similarly, the Doha Round of 
WTO negotiations started in 2001 has stalled because the North perceives 
it as taking away its economic advantages in global commerce. The sticking 
points have included the insistence by developed countries on agricultural 
subsidies. States in the South have not helped themselves, either. Some are 
still undemocratic and unrepresentative of their own societies and cannot, as 
such, advance or convey the democratic aspirations of their peoples in the 
IGO world. This compounds the deficit of democracy and makes it all the 
more difficult for traditionally marginalized states from the South to become 
more effective players within intergovernmental organizations. In an era of 
democracy, states that do not yield to the popular will of their people have 
a diminished clout internationally.

Nonstate actors, especially NGOs, are also mired in problems related 
to the deficit of democracy in the context of their work within IGOs. The 
nature of NGOs is at the center of this question because NGO participa-
tion in IGO standard setting does not necessarily answer the democratic 
challenge, or enhance transparent, democratic, and representative decision 
making. NGOs can often subvert democracy, and deliberately so, since, by 
nature, NGOs are not generally representative. They are self-appointed, 
and run by an individual or a small elitist group that solely determines the 
agenda and the priorities for the organization. Similarly, they are usually not 
elected, nor do they normally practice internal or institutional democracy or 
transparency.35 Even seemingly membership-based NGOs, such as Amnesty 
International, are quite undemocratic. They suffer from opacity because their 
structures of internal governance favor states with large memberships, like 
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the United States and a number of European states. AI’s top decision-making 
organs—the International Council and the International Executive Com-
mittee—are dominated by the large country sections—namely the United 
States, UK, the Netherlands, Canada, France, Germany, and several other 
European states. Voting rights in AI are allotted according to the size of 
the section membership. Needless to say, the countries with the wealthiest 
populations have the largest paid memberships and hence control voting 
power. In effect, AI is not democratically governed—as it claims—because 
the vote is pegged to wealth. This state of affairs is unlikely to change any 
time soon because it is the same sections from the North that would have 
to change the system. Human Rights Watch is not democratically governed 
but does not purport to be. Its board of directors—who are chosen for their 
expertise and giving potential—is largely compliant to the commands of 
the executive director and cannot exercise any meaningful oversight. Thus, 
HRW is largely self-policing, limited only by the influence of its large donors 
and its presumed fidelity to the human rights corpus.

This problem is not limited to INGOs. Domestic NGOs often present 
themselves as the voice of the people at the national level.36 The righteous 
fervor with which they speak belies a total lack of democratic legitimacy 
because virtually all domestic NGOs have no claim to genuine representa-
tion. The sole basis of their claim for legitimacy lies in their self-professed 
pronouncements, missions, and goals. Not even their written mandates and 
bylaws make any pretense of democratic representation. Additionally, many 
NGOs are single-person affairs; others are literally family owned. Yet others 
are fronts for state or other powerful interests. Yet NGOs present themselves 
as the conscience of the people. In many cases, especially where the state’s 
warrant is paper thin and cannot provide essential services or protection, 
NGOs are popularly embraced because they fill a vacuum. NGOs are there-
fore necessary in states that are unable or unwilling to perform the functions 
of statehood. In these cases, NGOs are not so much advocacy organizations 
as service providers. The services provided could be in economic and social 
rights or civil rights empowerment. States and IGOs have ceded ground to 
NGOs, lending credence to their claim of legitimacy on the implausible 
argument that they are the voices of the people. Like domestic NGOs, 
INGOs also fill the vacuum left by states that are unable, or unwilling, to 
effectively participate in standard setting and norm implementation. Even 
as states retain supremacy in the norm creation forums, they have in effect 
conferred legitimacy on NGOs by treating them as partners in international 
governance. A Canadian official confirmed this view when he noted during 
negotiations on the Landmines Convention that INGOs “have been the 
voice saying that government belongs to the people, and must respond to 
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the people’s hopes, demands and ideals.”37 His comment was an acknowl-
edgment that NGOs are necessary to remind and push states to fulfill their 
obligations to citizens.

A few INGOs dominating the IGO scene are more than happy to wear 
the label of “international civil society” or “global civil society,” terms that 
connote the image of the more representative, diverse, and grassroots-orient-
ed domestic NGOs. As misleading as these labels are, this kind of misdirec-
tion is their stock in trade. They would rather no one focus on their own 
deficiencies but instead on the failures of the state. The accusing finger never 
points back at them, only and always at states and IGOs. But the so-called 
international civil society is an unfortunate term as applied to INGOs 
because they are, as Kenneth Anderson states, “a vehicle for international 
elites to talk to other international elites about the things—frequently of 
undeniably critical importance—that international elites care about.”38 It is 
a conversation that is horizontal, not vertical. Anderson notes emphatically 
that this horizontal dialogue, a kind of romance between INGOs and IGOs, 
has a “worthwhile, essential function in making the world—sometimes at 
least—a better place, but it does not reduce the democratic deficit.”39 Is this 
too cynical? Not if one realizes how narrow and selective the truly powerful 
INGOs are compared to the enormous power they wield. “International civil 
society” has arguably the same hollow ring as “international community.” 
The latter tends to be a euphemism for the most powerful states in the 
North—led by the United States—dictating what is important at any given 
point in time. It is often a ruse for legitimizing the interests of the West 
under the guise of the “international community.” Like the states, INGOs 
play the same game, under the rubric of “international civil society.” AI and 
HRW, in particular, like to present themselves as embodying international 
civil society. The bottom line is that INGOs are effective pressure groups 
that lack democratic legitimacy. This limitation does not detract from the 
importance, or even legitimacy, of the work that INGOs do, but the legiti-
macy of the work does not necessarily confer legitimacy on the organizations. 
Anderson has noted further this deficit of legitimacy:

[T]he far more typical international NGO of the kind whose 
favor and approval international organizations [IGOs] seek is 
much closer to the model of Human Rights Watch—a relatively 
small, highly professional, entirely elite organization funded by 
foundations and wealthy individuals in the Western democra-
cies, and having no discernable base outside international elites. 
This is not to denigrate Human Rights Watch or the vital work 
it does, but it would be the first to declare that its legitimacy 
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is not based on democratic roots among the masses but on its 
fidelity to its own conception of the meaning of international 
human rights.40

What kind of legitimacy can be derived from fidelity to a text? Who 
is to say with authority that an INGO such as Human Rights Watch is truly 
faithful to the human rights corpus? If anything, such a claim is already 
contested because of HRW’s reluctance to fully embrace economic and social 
rights. Does its selective advocacy of human rights take away its fidelity to 
the human rights corpus and somehow diminish its legitimacy? Why are 
INGOs afraid to subject themselves to more democracy? This reluctance 
is especially significant because they have such a large impact on the lives 
of people in the South. Is it acceptable that they can “do good” without 
any accountability, especially from their “beneficiaries”? In other words, is 
it enough for INGOs such as Human Rights Watch to be accountable only 
to themselves and their wealthy donors in the North? Is modern-day aboli-
tionism acceptable, particularly when so many democratic devices exist that 
could remedy the deficit? Or would obsession with democracy compromise 
their effectiveness? AI has similar problems to HRW. Its “membership comes 
mostly from wealthy countries, and its membership even in those countries 
tends to be educated and at least middle class.”41 IGOs favor INGOs like 
Human Rights Watch—the rich, expert-laden, highly professional, and pow-
erful ones—over the poorer and relatively unsophisticated domestic South-
ern NGOs. Yet the latter are more likely to be connected to the people.

LANGUAGE: STYLE, CONTENT, AND IMPLEMENTATION

Standards—their formulation and implementation—are all about language. 
The law, an expression of the highest forms of binding rules in society, 
pivots on the choice and meaning of words. Negotiations over human rights 
standards, therefore, are contests of legal meaning. Once a human rights 
norm is formally adopted, its stakeholders know that options for noncom-
pliance have dwindled considerably and revisions are not contemplated, or 
usually possible, past that point. This dramatic cutoff explains the wide-
spread fervor for binding norms in human rights.42 Unlike municipal law, 
in which legislatures regularly amend, repeal, or supplement legislation ad 
nauseam, international human rights texts are almost always cast in stone 
once adopted. The ideal has been to strive for an instrument that is accept-
able to states, one that they will feel obligated to implement, yet one that 
also will exact the lowest cost on their sovereignty. Negotiations over texts 
are high wire acts because the cost is usually high for NGOs, states, victims, 
and other stakeholders.
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The contest over the language of standards is fierce because of the 
moral power of the idea of human rights. In fact, it is so great that opposition 
by states to standards is usually couched in terms that appear legitimate. For 
example, states may plead inadequate resources to carry out a human rights 
standard, or they may claim that domestic law already addresses the concern. 
Sometimes, states will directly raise sovereignty challenges and argue that 
a certain text may be harmful because of its intrusiveness. But it is easy to 
predict which states will raise certain objections. The sovereignty excuse, 
for example, is a favorite of China.43 U.S. objections are usually techni-
cal and based on the “complexity” of its federal and constitutional system. 
However, it is easy to see through some of the excuses. No one was fooled 
by the United States when it offered cost as the pretext for its opposition 
to the Draft Optional Protocol to CAT. If the United States, the wealthiest 
nation in the world, could not muster enough resources to implement the 
Optional Protocol to CAT, who could? When it became politically incorrect 
to openly reject human rights standards, many undemocratic, authoritarian, 
but poor states took cover behind a plea of the scarcity of resources and lack 
of trained personnel to carry out implementation. States and IGOs, on the 
one hand, and NGOs, on the other, have generally worked at cross-purposes. 
The former are more likely to accept soft law, less binding instruments, 
whereas the latter want to maximize the impact of human rights standards 
through the adoption of concise, binding, and effective instruments. NGOs 
want more accountability, states less.

The power of language, and the different ways it can be used to ele-
vate, or diminish, a norm, was in full display over the fight on the right to 
development. Its fate underscores the reluctance by states and IGOs to work 
for a definitive, powerful, and clear language of obligatory norms. Nothing 
concrete in the UN Charter or the UDHR gives specificity or direction 
on the right to development, although there are references to the need 
for international solidarity to economic and social problems.44 The UDHR 
refers to an international order in which the rights in it can be realized.45 
Proponents of the right to development rely on these general provisions as 
its moral and legal basis. Perhaps one way to make the case is to argue that 
the totality of the rights in the UDHR, the provisions of the UN Char-
ter, including its Preamble, and the human rights instruments subsequent to 
the UDHR, imply a “right to development.” How else, absent such a right, 
would the lofty and humane goals of these instruments become reality? A 
world of privation in which squalor, pestilence, and ignorance—an absence 
of development—are prevalent makes a mockery of the UN Charter and the 
human rights texts adopted since. Since 1977, when the UN Commission on 
Human Rights recognized the right to development, many powerful states, 
IGOs, international financial institutions, academics, and even many human 
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rights activists, have challenged it. The failure to develop convincing, cred-
ible, and clear language to talk about the right has marginalized discourse on 
it.46 Despite many reports by IGOs, there is no agreement on the meaning of 
the right or what the practical consequences of its recognition might mean. 
Those drawbacks notwithstanding, in 1986 the UN did adopt the Declaration 
of the Right to Development, which was affirmed in 1993 at the Vienna 
World Conference on Human Rights. Nevertheless, the Declaration is writ-
ten in a high-sounding, rhetorical, and vague language, and this formulation 
has not been helpful to advocates who want to translate the right to reality. 
Norms cannot be effective unless they are unpacked into clear components, spelling 
out obligations and rights, and identifying the path to their implementation at the 
national level. It is these factors, among others, that have conspired to make 
the right to development impotent.47 The lack of concise legal language to 
capture the right to development is not a failure of the intellect; rather, it is 
a failure of political will by states to accept far-reaching obligations.

Language can be an ally to the standard setter, provided it is used care-
fully so that states do not see it as creating new obligations or establishing 
new law. The success of the Guiding Principles on Internal Displacement 
illustrates this delicacy of language. That states and IGOs have rushed to 
embrace the Guiding Principles suggests that they were crafted in a language 
that was acceptable to them. It bears restating that the Guiding Principles, 
which are not a declaration or a resolution, do not technically constitute 
soft law—although they may now have acquired such status because they 
are widely accepted by virtually all stakeholders—largely because they were 
neither negotiated by states nor produced by an IGO and therefore lack the 
authority that comes from the resultant consensus or adoption.48 Neverthe-
less, such authority can be acquired ex post facto due to a convergence of 
circumstances. In a sense, the Guiding Principles are redundant, and for 
that reason do not really threaten states. Some see them as merely provid-
ing guidelines for the application of existing law.49 Walter Kälin expresses 
ambivalence regarding the form of the instrument, and is more interested 
in whether the Guiding Principles are effective. He thinks it is not the 
form of the instrument—given the specific circumstances of its creation—
that matters, but whether it advances the goals of the human rights move-
ment and reduces privation. As we have seen, his is a result-oriented, or 
consequentialist, view of human rights texts. The key question is, Does 
the instrument ultimately make a difference? It does not matter to Kälin 
whether an instrument uses the language of the law, takes the legal form, 
or is sheathed in another format:

Whether or not a normative framework for the treatment of 
internally displaced persons is or becomes a reality, is much 
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more dependent on the actual acceptance and use of the Guid-
ing Principles than on their legal form. To the extent that the 
Principles achieve that level of authority, they become hard 
standards even if they are still not hard law. 50

Language can create difficulties in the negotiations and drafting of 
a treaty, as it was for the Declaration on Human Rights Defenders. For 
beleaguered states in the South under attack from Western leaders in Wash-
ington, London, and other powerful capitals, the declaration was seen as 
yet one more weapon to diminish their sovereignty. The language of the 
Declaration suggested that human rights defenders—defined as individuals 
and NGOs of whatever national origin—would not be limited by territo-
rial borders or other state barriers. Like all human rights instruments, the 
Declaration had universalistic ambitions, but, as some in the South saw it, 
imperial designs. Some states saw the Declaration as giving human rights 
activists carte blanche to intrude anywhere, anytime, and to associate with 
anyone or any organization, so long as they were “promoting” or “protect-
ing” human rights. Some of these concerns may sound hollow, especially if 
they are advanced by corrupt and abusive states. Yet fears of neocolonial 
control and the violation of the sovereignty of states in the South by the 
West are not imaginary.

It is not difficult to see why the Declaration raised such fear in 
some states. In the last hundred years, states have been in retreat from 
forces beyond their control. Some of these forces emanate from quarters 
that directly benefit—but shrink—the power of the state. Two important 
examples stand out. The first is the instrument of the intergovernmental 
organization. IGOs are a recent development in international law, with the 
UN as the most iconic of them all. Yet some IGOs have become even more 
powerful. The European Union, which has dramatically encroached on the 
sovereignty of European states over the last several decades, has taken away 
large areas of discretion from them. Even some domestic legal processes in 
Europe are now subject to oversight, or reversal, by pan-European institu-
tions such as the European Court of Human Rights. No member state of 
the Council for Europe, for instance, may impose the death penalty. The 
World Trade Organization, a more recent IGO, has perhaps become the 
most influential body in the world. Through its rules advancing a single 
global market governed by free market competition, the WTO has vastly 
diminished the sovereignty of states in managing their economies. Instead, 
the WTO has opened up every state to global capital. Private business 
exercises enormous influence on states. It can demand favorable treatment 
in exchange for investment, which states badly need. This leverage often 
leads to states conceding, or compromising, aspects of their sovereignty to 
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large multinational corporations. Perhaps this is the context in which resis-
tance to intrusive human rights norms, such as the Declaration on Human 
Rights Defenders, should be viewed. Whereas states believe there is a direct 
benefit when they exchange a chunk of their sovereignty for commerce, they 
cannot readily see a corresponding benefit to allowing NGOs to intrude in 
areas that states have traditionally reserved for themselves. The difference, 
to states, is that NGOs do not create wealth or grow the economy. On the 
contrary, states associate local NGOs, and especially INGOs like Amnesty 
International and Human Rights Watch, with negative publicity. To them, 
negative attention from an NGO or INGO will drive investments away and 
paint the country as a global pariah.

The drafting of the Optional Protocol to the Torture Convention 
illustrates the resistance of states to language that imposes new obligations 
and creates intrusive and highly supervisory mechanisms. At the outset 
the Optional Protocol was needed to close loopholes left by the CAT and 
respond to problems that the CAT had not anticipated when it was adopted, 
specifically to tighten obligations. The protocol’s precision of language relat-
ing to the obligations of states to take clear, unequivocal, and verifiable steps 
to prevent torture was viewed as unavoidable. It was adopted by the General 
Assembly in 2002 and entered into force in 2006. Although the instrument 
is optional, it had been signed as of February 22, 2013, by seventy-two states 
and ratified by sixty-seven.51 The large number of states that have either 
signed or ratified it suggests that many states believe that they can comply 
with it, in spite of its intrusiveness. The length of time it took to negotiate, 
the failure to adopt it by consensus, and the large number of states that 
abstained or voted against it, however, may indicate that the language of 
the Optional Protocol was an issue for some states.

The language of an instrument is the best evidence of what states 
intend to do. An analysis of the use of language in standard setting shows 
a link between language and the modes of implementation or enforcement 
of an instrument, even if the instrument in question enjoys strong support 
from states and IGOs. No state is ambivalent about the nature of language, 
no matter the subject of the instrument. The typical example is CEDAW 
and its committee, in which an ambitious instrument was coupled with a 
weak treaty body. As a treaty, CEDAW is generally viewed as a potentially 
transformative instrument that directly confronts the deep-seated taboos, 
traditions, and practices that have been used to discriminate against women, 
keep them marginalized, and exclude them from the public square. Accord-
ing to CEDAW, no justification for inequality between the genders exists. 
Its charge to states and society is simple—take all measures necessary to 
eradicate the unequal treatment of women. In this exercise, CEDAW does 
not spare the private sphere. Every institution in society—whether public or 
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private—is under a requirement to eliminate misogyny and discrimination 
against women. The convention seeks both a normative and programmatic 
cure to the deficits of gender equality. This strong treaty, however, is not 
coupled with a strong oversight body. Either the states were afraid of the 
domestic cultural and political implications of such a radical transformation 
of deeply embedded abuses against women, or they were hypocritical in sup-
porting a good treaty but crippling it with a weak committee. But they had 
other options. Relatively or potentially strong functions in treaty bodies may 
be made optional to avoid the deep penetration of the state. The only clear 
exception to this rule is the Convention on the Rights of the Child (CRC), 
where an effective, innovative, aggressive, and open committee oversees a 
strong instrument.52 This doubly strong pairing of committee and instrument 
is why the CRC has succeeded beyond the wildest expectations of its spon-
sors.53 Perhaps it was such a departure from the norm because it is the only 
human rights instrument that was almost entirely the product of NGOs. 
Perhaps it was because children do not pose serious threats to states beyond 
the outlay of expenses for education, nutrition, and health care. Otherwise, 
left to their own devices, states will almost always opt for vacuous, highly 
rhetorical human rights instruments with little teeth.

UNDERSTANDING UN INSTITUTIONS AND NORM SETTING

A pervasive belief in academic and activist circles holds that UN institutions 
charged with the monitoring and enforcement of human rights standards are 
largely ineffective, if not impotent,54 a charge also commonly heard from 
victims and their advocates. In fact, some thinkers discount the effective-
ness of international law almost completely.55 Understandably, victims seek 
justice, and to the villager, peasant, or beleaguered human rights advocate 
in an abusive state, the UN might as well not even exist. Many of these 
victims have no way of directly accessing or engaging UN mechanisms. It 
helps little when they do try because of the procedural hurdles and inter-
minable delays.

Yet despite these disappointments, the world has a solid framework for 
advancing human rights today. The visibility of human rights standards and 
the UN bodies that anchor them was unthinkable just sixty years ago. Today 
we cannot imagine the normative human rights regime without its institu-
tionalization in the UN Charter and the various treaty bodies. The absence 
of these institutions would leave national governments to police themselves 
and to decide how to enforce human rights standards. In theory, one might 
argue that states could rise to the challenge, but in reality, chances are 
that states would renege on their promises and backtrack on enforcement.56 
Therefore, civil society and domestic NGOs, at the national level, and IGOs 
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and INGOs at the international level, are necessary to pressure, monitor, 
cajole, and encourage states to honor their human rights obligations. In 
short, human rights norms make sense only when anchored in institutions. In law, 
norms are applied to facts in an institutional setting such as a court or tri-
bunal; this application of norms to facts establishes culpability or liability in 
domestic courts. UN human rights institutions have attempted to reproduce 
the same relationships between norms and facts. These institutions can be 
deliberative, judicial, or quasi-judicial. But because the UN deals with the 
entire globe, its human rights bodies could not possibly hear every human 
rights claim. Rather, they are meant to develop jurisprudence and to guide 
states. It is these obvious limitations that frustrate victims.

The intrinsic relationship between norms and institutions means that 
the design of UN institutions in which human rights norms are anchored 
is inherently part of standard setting. Standards are not set in the abstract 
without thought being given to how they will be implemented, enforced, 
and realized. In a way similar to their counterparts who write domestic laws, 
human rights norm drafters consider the institutions of interpretation and 
enforcement. The challenges for universal standard setters are more compli-
cated because they have to think through how diverse states, legal traditions, 
and cultures will interpret a norm and then enforce it. Obviously, universal 
human rights standards must be viewed at the national level, where they will 
ultimately make a difference. The investigation of the processes of standard 
setting must adopt a legal-realist approach and relate what is produced to 
how it is implemented; otherwise it is impossible to gauge the effective-
ness of norms.57 It is at this intersection—where norms and institutions 
meet—that most of the contestation over the scope, depth, and authority 
of the human rights regime has taken place, and that means negotiations 
by a multitude of stakeholders with many different views are necessary to 
address these nuances. These differing views help flesh out the norms and 
expose hidden fears and excuses. They can also result in the construction 
of norms that are sensitive to local particularisms.

Two types of institutions at the United Nations pose different ques-
tions for the setting of standards and their implementation. UN Charter 
bodies claim every state and have authority over all member states. They are 
universal in the sense that their writ runs directly from the particular UN 
Charter body to every member state, with no exceptions. Treaty bodies, on 
the other hand, have no legal writ over member states who are not parties 
to the treaty. UN Charter–based bodies, such as the UN Commission on 
Human Rights, and treaty bodies, such as the CEDAW Committee and the 
UN Human Rights Committee, face different challenges. Both types either 
set or develop norms and then oversee their implementation or enforcement. 
Thus, a treaty body is not simply a silent overseer of implementation; it 



131THE QUESTION OF DEFICITS

makes law by interpreting the treaty. Some bodies, such as the Committee 
on Economic, Social, and Cultural Rights (CESCR), have been more “judi-
cially activist” because of the vagueness and vacuousness of the ICESCR 
treaty itself, and the sense of obligation by states has evolved since the 
ICESCR was adopted in 1966. The resistance of states to the ICESCR when 
it was being drafted was so stiff that, unlike the ICCPR, it did not have an 
oversight committee. Only later—in 1987—did ICESCR states establish the 
Committee on Economic, Social and Cultural Rights to oversee the treaty. 
Alternatively, Charter-based organs such as the Human Rights Council are 
the quintessential IGO in the sense that its constitution is a politically 
charged process in which each of its forty-seven member states is elected 
through bloc negotiation and horse trading. In the era of the UN Commis-
sion on Human Rights, the membership election was a dirtier process, and 
blatant violators were frequently elected. Fidelity to human rights ought to 
be taken more seriously, yet even under the Human Rights Council, some 
states with terrible human rights records still manage to get elected.

The composition of the membership of UN Charter bodies is restricted 
to states and tends to be ambivalent, if not less friendly, to human rights. 
The Human Rights Council, like the commission before it, is composed 
of government representatives who are generally career diplomats and not 
human rights experts. It is not an independent body, and, in that sense, 
not much has changed from the commission to the council. One argument 
in favor of this arrangement is that states would be unlikely to agree to 
norms and their implementation if they were excluded from making them. 
This would likely be the case even if the council was made up of individual 
independent experts, much like the treaty bodies. But treaty bodies have a 
narrower charge than the sweeping mandate of the council, including peri-
odic review of member states. As the apex of the UN human rights regime, 
the council is by word and deed the most watched human rights institution. 
Even though it works closely with the UN Office of the High Commissioner 
for Human Rights, the council is not a professional secretariat. It belongs 
to the states, and it is they who run it. The council is such a critical insti-
tution that, arguably, the seriousness of the UN human rights regime can 
be measured by its effectiveness. Alternatively, treaty bodies are composed 
of independent human rights experts who do not—and are not supposed 
to—represent their states of origin. For these reasons, treaty bodies tend to 
be more sympathetic to human rights than Charter-based organs.

Charter-based organs are the guardians of state interests in the UN. 
Through them, states and IGOs exert their influence over the nature of 
human rights standards and the mode of their enforcement. In formal terms, 
standard setting is carried out within IGOs, not the treaty bodies, although 
the reality is more complex. Through their interpretive powers, treaty bodies 
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have made significant contributions to human rights. Since many treaties 
tend to be either broad or vague, it has fallen to treaty bodies to elaborate, 
clarify, and elucidate standards by more clearly defining their meaning and 
the scope of the obligations of states. Without a doubt, these are not merely 
interpretive duties. They are in effect standard-setting functions. But a lot 
depends on the expertise and ambitions of the members of a treaty body. 
Here, leadership is crucial, as is the era in which the treaty body operates. 
During the Cold War, for example, the UN Human Rights Committee 
showed less courage and freedom to interpret the ICCPR than it has since 
the collapse of the Soviet bloc. The committee’s “independent experts” 
often seemed less independent, perhaps because many were former officials 
or bureaucrats of their states of origin during an era of ideological rigid-
ity in the world. Most of them were pro-establishment figures—individuals 
who had spent careers in state employ or as academics in state-controlled 
universities. In other cases, members from particular states, especially the 
more repressive or authoritarian ones, dared not express views in the com-
mittee that would have been contrary to the official policies of their states.

Several texts did not immediately create an implementation body. 
For example, the Guiding Principles on IDPs did not suggest a specific 
instrument for their implementation, and not until 2004 did the UN Com-
mission on Human Rights create the mandate for the Special Rapporteur 
on the Human Rights of Internally Displaced Persons. The Declaration 
on Human Rights Defenders also neglected to create a structure for its 
realization or oversight, although a later resolution did. Generally, norms 
contemplate a vehicle of implementation. Otherwise, it looks like empty 
rhetoric when states establish norms while denying an instrument for over-
sight. The Optional Protocol to CAT is hooked to the Committee Against 
Torture. The ICC, the CRC, and a host of other norm-setting instruments 
have enforcement organs. One way of gauging the seriousness of states is 
to examine whether an oversight body exists, and if so, its powers. Lack 
of an enforcement mechanism for a norm would virtually defeat its entire 
purpose. That is what states had signaled early when they failed to provide 
a committee for the ICESCR.

STANDARD SETTING AND IMPLEMENTATION IN PRACTICE

The first United Nations human rights instrument, the UDHR, was a dec-
laration without an enforcement mechanism. Its power has been that of 
inspiration and the translation or evolution of many of its norms into bind-
ing treaty or customary obligations. The UDHR was thought to be the 
document that would precede the more detailed elaboration of the human 
rights obligations of states in a binding treaty. The UN Commission on 



133THE QUESTION OF DEFICITS

Human Rights knew right away that it could not get states to accept the 
UDHR as a treaty, but it believed that there was a good chance of per-
suading states to agree on a later treaty instrument that would translate 
many of the rights and aspirations in the UDHR. They were wrong. What 
followed were arduous, prolonged, and deeply contested negotiations over 
the nature, extent, and content of an international bill of rights. The dif-
ficulties occurred no doubt because this kind of negotiation was uncharted 
territory for states. Cold War conflicts and intrigues between the United 
States and the West, on one side, and, on the other, the Soviet Union and 
the socialist bloc, brought these noble expectations to a screeching halt. The 
commission became the focal point for the contest between the ideologies 
of free market capitalism and centrally planned socialism. Disagreements 
about models of political society and economic philosophies, as well as 
sovereignty concerns, endangered the commitment of the major powers to 
the human rights project. Grandstanding was common, but so was the fear 
on both sides that the resulting document would intellectually weaken one 
or the other camp. In fact, this bifurcation of global politics would not end 
until the collapse of the Soviet bloc in the late 1980s.

The business of standard setting would henceforth be a struggle over 
ideology, philosophy, culture, and sovereignty. The first casualty of these 
disagreements was the push for a single human rights treaty, a project that 
started in 1949 but was abandoned in 1951 when it became clear that the 
Western-dominated Commission on Human Rights would agree only to two 
separate treaties, one on civil and political rights and the other on economic, 
social, and cultural rights.58 This impasse signaled a defeat for those who 
wanted to “depoliticize” the human rights project. It put the standard-setting 
process—so soon after the spectacular success of the UDHR—in the grip 
of ideology. The nature of the norms and their implementation measures 
were two critical issues facing the commission as it sat to draft the two 
covenants. The West argued that civil and political rights, which are the 
staple of its liberal state, were enforceable, justiciable, and of an absolute 
character, and were therefore immediately applicable.59 The West believed 
that civil and political rights were individual claims against the state, a pro-
hibition of unlawful actions against the state, for which it was not required 
to take any positive action. These “negative rights” would, according to the 
West, require few, if any, resources to implement. But because of the liberal 
tradition of the state, the West could not countenance the possibility of 
mandating social and economic rights. It contended that economic, social, 
and cultural rights were claims on the state that could only be implemented 
progressively, requiring positive action by the state.60 The West did not 
believe that economic, social, and cultural rights could be implemented 
without massive outlays of state capital, which, in turn, would require the 
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expansion of the role of the state, suppression of individual freedom and 
choice, and substantial redistribution of wealth.

This dichotomous view—which, regrettably, has been an enduring 
legacy of the human rights corpus—masked the fear in the West that human 
rights standards and obligations would be deployed against free market eco-
nomic structures and policies. The ICCPR provided for the Human Rights 
Committee, regarded as one of the more credible treaty bodies, to oversee 
its implementation. While the West was uncomfortable with a strong treaty 
body for the ICCPR, it considered the treaty body a lesser evil. Even so, 
the United States did not ratify the ICCPR until 1992—twenty-six years 
after it was adopted. But it would not countenance a treaty body for the 
ICESCR, which was left without one; instead it provided only for a largely 
meaningless oversight function—the submission of periodic reports to the 
UN Secretary General and ECOSOC. The ICESCR finally got a commit-
tee—the CESCR—in 1987.61 NGOs from the South had pressed over the 
years for a treaty body for the ICESCR, and the initial fears linking eco-
nomic and social rights to a socialist takeover of the world had dissipated 
with the dismal performance and eventual implosion of Soviet bloc and 
other socialist economies. As demonstrated by the CESCR, the fears of wild 
reallocations of wealth and the ravaging of capitalism by the ICESCR were 
greatly exaggerated. The work of the CESCR has sought to clarify the obliga-
tions of states and has focused on minimum standards of decency for several 
rights such as housing, education, and the contested matter of justiciability.

The differences in the implementation and oversight of the two cov-
enants are made all the more stark by the normative distinctions between 
them. The documents are written in language that strives to emphasize 
the markedly different nature of obligations envisaged for the state. In the 
ICCPR they are generally definitive, unambiguous, and clear. Its provisions 
read like a liberal constitution and are recognizable to anyone with a pass-
ing knowledge of liberal theory. The due process protections common to 
liberal jurisprudence, and the singular emphasis on individual rights, are 
classic. They have formed the core of legal and political systems in the West 
since the advent of the liberal state. The ICESCR, on the other hand, is 
laden with broad and sometimes hortatory language, a deliberate drafting 
technique that left the covenant vague and unclear on the nature of its 
obligations on the state. For example, the language of the ICCPR specifically 
grants individuals rights against the state; it uses the language “no one shall 
be” or “anyone who.” That language sharply contrasts with the ICESCR, 
in which obligations are placed on states with terms such as “states parties 
recognize the rights of everyone to” or “states parties to the present covenant 
undertake to.” This distinction is what traditional legal scholars describe as 
“positive” and “negative” rights. Another key difference between the cov-
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enants is the permissive language of equivocation in the ICESCR, language 
that is evasive and slippery. The ICESCR obligations are open-ended and 
lack performance targets. In the ICESCR, a state is required to fulfill its 
obligations only “to the maximum of its available resources, with a view to 
achieving progressively the full realization of the rights.”62 As worded, it is 
highly doubtful that many states could be found in violation. This vacuous 
language has thus far undermined genuine progress in the achievement of 
economic, social, and cultural rights.

The human rights community has expressed more interest and activ-
ity to realize the potential of the ICCPR, but that has not been the case 
with the ICESCR. Even though the UN Human Rights Council in 2008 
created the mandate of the Independent Expert on the Effects of Foreign 
Debt and other related International Financial Obligations of States on 
the full Enjoyment of Human Rights, particularly Economic, Social and 
Cultural Rights,63 the mandate came amid global pressure to relieve the 
debt burdens of the most impoverished states. In addition, the UN also 
created the mandate of the Special Representative of the Secretary Gen-
eral on the Issue of Human Rights and Transnational Corporations and 
other Business Enterprises.64 These soft law measures underscore the need 
to observe economic and social rights. Last, the addition and adoption of 
optional protocols for each covenant explain the lag in acceptance of the 
ICESCR. The ICCPR has two optional protocols—the first provides for an 
individual complaints procedure and the second aims at the abolition of the 
death penalty—both of which have come into force. The Second Optional 
Protocol to the ICCPR was adopted by the General Assembly on December 
15, 1989, and entered into force on July 11, 1991, and as of February 22, 
2013, had seventy-five ratifications.65 In contrast, the Optional Protocol for 
the Covenant on Economic, Social and Cultural Rights—which, like the 
first optional protocol to the ICCPR, permits victims to lodge a complaint 
at the CESCR—was adopted by the General Assembly as late as December 
10, 2008.66 As of February 22, 2013, it had been signed by only forty-two 
states and ratified by ten.67

Even though the covenants were split by the competing ideologies 
of the East and the West, the two sides were closer than at first meets 
the eye. The watered-down language of the ICESCR served both political 
blocs. Without doubt, the West would not have agreed to strict, obliga-
tory language—with a strong oversight body—that would have required 
a fundamental reorganization of the economy. Furthermore, the language 
of redistribution, which would have been almost unavoidable in a serious 
text that addressed economic and social rights, would have required a new 
philosophical rationale for capitalist societies. These would almost certainly 
have included higher revenues in tax receipts from the wealthier members 
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of society and large businesses. At the very least, a strong ICESCR would 
have called for more thicker social programs and a robust welfare state to 
support the most marginalized members of society. In the United States, such 
a document would never have been acceptable. The Republican Party, which 
represents big business interests and many of the wealthiest Americans, 
would have blocked it because it would expand social programs for the poor. 
Nor is it clear that the Democratic Party, which has historically advocated 
for a stronger welfare state and state investment in workers, the poor, and 
other vulnerable groups—usually funded through taxes on business and the 
wealthy—would have supported a strong ICESCR either.68 For the Soviet 
bloc and its socialist allies elsewhere, a stringent economic and social rights 
covenant would not have been preferable either because of the outlays of 
capital required. Thus, the language of “progressive realization” and “avail-
able resources” in the ICESCR gave states an excuse for noncompliance and 
made the covenant more palatable to both political blocs. Finally, the failure 
to establish an oversight committee was another welcome compromise that 
gave states a reason to join because their “obligations” would be greatly 
minimized without a path to implementation.

The ICCPR, a normatively strong document, was, with the Interna-
tional Convention on the Elimination of all Forms of Racial Discrimination, 
among the first human rights instruments with a general scope to create a 
treaty body to oversee its implementation. Its provision to create the Human 
Rights Committee was a remarkable achievement at the time and a leap of 
faith. States had never before authorized such a body to supervise them in 
the implementation of international human rights standards. One reason it 
was palatable to states was that they gave it minimal power. The covenant 
gave the Human Rights Committee the power to consider reports of compli-
ance from states and to issue legal interpretations of the covenant. Thus, the 
Human Rights Committee was charged with two basic functions: (1) review-
ing performance by examining state reports and (2) issuing general com-
ments and thus developing an interpretive jurisprudence of the ICCPR.69 
The Optional Protocol to the ICCPR, which was also adopted in 1966 but 
did not enter into force until 1976, added a third, and arguably one of the 
most important, functions to the Human Rights Committee. It authorized 
the committee to receive and issue opinions, known as “views,” on the peti-
tions of individual victims.70 Although not really a quasi-judicial process, the 
individual complaints procedure gave victims access to a sort of international 
adjudication forum against their states. It elevated the individual and gave 
natural persons standing before an IGO for one of the first times in history. 
But states parties denied the committee the power to make binding rulings, 
judgments, or decisions against states. The “views,” an innocuous term, sug-
gests an “opinion,” not in the legal sense but as an “observation” that has 
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no judicial heft. Although a comparative survey shows that the Human 
Rights Committee remains one of the most active committees among the 
ten treaty bodies,71 its structure and powers indicate that states did not want 
to couple a normatively strong instrument with an intrusive enforcement 
body. By creating a treaty body, states allowed members of the Human 
Rights Committee to be independent experts, but they denied the organ a 
quasi-judicial character and made the individual petition procedure entirely 
optional, leaving it with only one compulsory role—that of studying and 
commenting generally on state reports.72 Although 167 states have ratified 
the ICCPR, only 114 have ratified the Optional Protocol, a ratio that shows 
reluctance by states to subject themselves to the Human Rights Committee’s 
individual complaints procedure, even though it is largely harmless.

Standards on most human rights concerns have been set since 1966, 
when the first two human rights covenants were adopted, creating in the last 
fifty years a frenzy of standard setting in most areas of human vulnerability. 
But the process of standard setting was then—and remains today—conten-
tious, lengthy, and laborious. This is without question the age of rights, and 
state sovereignty is certainly no longer what it once was, but human rights 
standard setting is still an uphill task. There are indications that over the 
last decade it has become even more difficult to push for new standards, 
at least in treaty form. State and IGO concerns over sovereignty, culture, 
ideology, and power continue to be present today, although perhaps not in 
the same blatantly naked way they were before 1966. Since then, drafting of 
human rights instruments has generally followed the script of the drafting of 
the ICCPR and ICESCR, with minor variations, because states and NGOs 
felt that they had exhausted all concerns in the drafting of and negotiations 
over those two covenants. Those tough negotiations have remained a sort 
of blueprint for future processes, but their negative legacy persists to this 
day, when states and IGOs continue to play with language to blunt, soften, 
or evade effective human rights standards.





SIX

NEW AND EMERGING STANDARDS

Though it is almost impossible to imagine a world without the vocabulary 
of human rights, such language has not always been part of governmental 
or civilian rhetoric. Human rights discourse burst on the world scene about 
sixty years ago, although the norms and philosophies on which it is based 
are as old as humanity itself. IGOs, NGOs, and states have spent most of 
that time establishing a normative framework—most of it legal—for the 
human rights movement. That normative framework has defined the content 
and scope of human rights and created processes and institutions for their 
promotion and protection. Human rights are supposed to be the new lan-
guage of power for the powerless, but stakeholders who speak the language 
of human rights most effectively are not the powerless. In other words, the 
language is not in the hands of those who need it the most. Even so, for 
most of its life, the language of human rights has not been owned by the 
victims, nor have they defined it. Early in its life, it was a language spoken 
by states whose history contradicted its very ideals. The postwar period 
may have been rid of Nazism and some of the crudest official expressions 
of racial superiority, but in the most powerful postwar nation—the United 
States, home of the Statue of Liberty—citizens of African descent were still 
excluded from society, in many cases by law. In substance, American apart-
heid was not different from its South African counterpart. Other Western 
states, the “fathers” of human rights—in particular, France and Britain—
oversaw brutal, exploitative, and inhumane policies in their colonies in 
Africa, Asia, and the Pacific. It is ironic that these states claimed to be the 
“initial owners” of the rights language, yet the oppressed have, over the past 
sixty years, steadily moved to wrest control of the human rights language 
from their oppressors, the concept referred to in this book as “human rights 
from below.” Subalterns and communities in the global South and their 
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marginalized counterparts in the North have increasingly become agents 
of their fates. In this process, many have claimed the language of rights as 
theirs. They have sought to transform the language of rights by infusing it 
with other discourses. One such discourse is human dignity, which views 
human powerlessness in a more holistic view than simply human rights. 
Human dignity, unlike human rights, is not just a language of legal rights, 
but a concept that encompasses empathy, hospitality, and the inner worth 
of human beings. It is akin to the philosophy of ubuntu, a term from the 
Bantu languages of Africa which refers to human-ness.1 In this context, 
new social movements for new and emerging rights have arisen. But some 
Western rights scholars, such as Samuel Moyn, still insist on a dichotomized 
view of human rights and deny the long genealogy of the human rights 
movement that goes back to antislavery campaigns and anticolonialism.2 
In other words, human rights have a longer history that reaches beyond 
WWII. Many struggles in the global South preceded the official launch of 
the human rights movement by the United Nations in 1948. But it is such 
views by Western scholars that have arrested the development of a more 
complete human rights corpus which goes beyond the individualism that 
even universally respected Western scholars such as Moyn elevate above 
other competing narratives and visions.

New and traditional human rights advocates still believe that the 
state must be held accountable. They view the state as the central instru-
ment that more than any other institution has the greatest effect on the 
lives of humans today. Human rights norms, processes, and institutions 
are so ingrained in the public consciousness that they have become an 
essential part of global civilization. Governments and states can no longer 
mistreat and neglect their populations without international scrutiny and, 
increasingly, accountability. Civil society, IGOs, and NGOs have made the 
conduct of the state their business. Increasingly, states are reaching out to 
these sectors for assistance and cooperation in understanding and address-
ing human rights violations, and, as a consequence, the allure and power 
of the language of rights continues to attract more causes. Even though a 
large consensus of scholars agrees that most human rights standards have 
been set, more norms are being sought and negotiated. This phenomenon 
is partly the dynamism of the human condition and the emergence of more 
vistas of human powerlessness.

WHAT IS THE FUTURE OF STANDARD SETTING  
IN HUMAN RIGHTS?

Even given the many historic, conceptual, and institutional breakthroughs 
in the human rights movement, much work remains to be done to secure 
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human dignity, primarily in two main areas. The first is a normative lacuna, 
and the second is in the areas of enforcement, oversight, and implementa-
tion. No serious thinker believes that either of these two deficits is a minor 
problem. Although human rights standards have been set in virtually all 
areas that touch on human dignity, normative gaps and weaknesses still exist 
in many areas. New normative frameworks are needed in some areas, and 
in others they must be elaborated and strengthened. Standard setting is a 
dynamic process that must respond to rapidly changing world events and to 
challenges that come with the emergence of new problems and conditions. 
Some critics argue that setting more norms in the idiom of the language of 
rights simply inflates the categories of rights and diminishes the power of 
the language of rights.3 That view, however, could be impugned as elitist, 
one that is removed from the privations of people who need protection. 
As society learns more about previously “unknown” or “unreported” human 
conditions, there is bound to be a clamor for additional norms.

The setting of human rights standards is not a static or frozen process. 
The conditions of humanity, which human rights standards seek to safeguard 
and promote, are evolving phenomena. New conditions of oppression and 
powerlessness are forever being discovered, and new challenges are constant-
ly emerging. The gay rights movement, for example, was unthinkable just a 
few decades ago. The campaign for the rights of people with disabilities was 
a long-forgotten issue—both domestically and internationally—yet that is 
one of the latest human conditions to be protected. Additionally, the Ameri-
can “war on terror” initiated by George Bush after the Al Qaeda attacks 
on the United States has thrown up new obstacles to established norms. 
Novel arguments to circumvent violations such as torture and to deny due 
process protections have called for a rethinking of the human rights corpus. 
These and other charged issues require a normative response. Broad norms 
and standards must be unpacked, broken down, elucidated, revised, or even 
rejected and replaced by new and different standards. The scope, reach, 
and content of norms must be comprehensible to their beneficiaries as well 
as to those who bear the responsibility for their implementation. Vacuous, 
rhetorical, and vague standards accomplish little. The quest going forward 
is not one of setting vague norms just to respond to a pressing condition. 
Instead, future efforts must be smarter and pursue a human rights agenda 
that will respond in a meaningful way to violations.

Standards must have a clear path for their implementation and enforce-
ment to be effective, an area of great weakness in the past. The dilemma for 
NGOs and other stakeholders has been in convincing states to accept strong 
instruments together with effective oversight institutions. And, although 
international law—in the form of rules and institutions—could not, and is 
not intended to displace states or municipal law, institutions responsible for 
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the promotion and protection of human rights standards—states and IGOs—
are largely perceived by NGOs as reluctant, unwilling, unable, or ineffectual 
actors. International oversight is necessary, but alone cannot accomplish 
much. The question is how to get states to buy into, and largely internal-
ize, the standards that have been set. How do stakeholders get states and 
IGOs to fully embrace human rights? Today, these two key actors are seen 
as interested mostly in blunting the bite of human rights to safeguard state 
sovereignty. Since human rights must be translated at the national level, 
municipal institutions that safeguard basic rights are critical to enforcement. 
Domesticating standards at the national level is the ultimate antidote against 
violations. The executive arm of government has a primary responsibility 
to play in this process. Judiciaries, national human rights institutions, bar 
associations, NGOs, police and security apparatuses, and legislatures must 
work in the front lines to entrench, deepen, promote, and protect human 
rights. Among these institutions, however, only human rights NGOs can 
be relied on to advance the human rights agenda with vigor and honesty. 
Human rights standards succeed best when the contradictions and tensions 
between universal institutions and municipal players and processes at the 
state level are alleviated or eliminated. Good examples are states—such as 
Costa Rica, Japan, South Africa, Botswana, the Netherlands—where antago-
nism between the local and the universal has been minimized. In these states 
no official hostility toward human rights norms exists, but a healthy and 
sometimes robust dialogue about how the domestic system accommodates 
universal values and even improves upon them in the context of implemen-
tation helps to minimize friction and increase acceptance.

The relationship between universal norms and IGOs, on the one hand, 
and national norms and institutions of enforcement, on the other, must be 
streamlined and harmonized to enhance their interpenetration. This verti-
cal relationship between international and national processes is critical for 
the domestic internalization of human rights norms, without which states 
cannot cultivate a human rights culture. The experience in enforcement 
allows national institutions, NGOs, IGOs, and states to identify normative 
gaps that need to be addressed and institutional weaknesses that must be 
corrected. Often, several UN offices, particularly the High Commissioner 
for Human Rights, provide technical assistance to states on training, capac-
ity building, and the utilization of universal systems. In other words, the 
national space is the anvil on which human rights norms are shaped, where 
NGOs should educate the public, lobby official institutions, and press the 
state. National NGOs have an obligation to cultivate, inspire, and sup-
port the rise of small-scale NGOs at the village and town levels to focus 
on particularized and highly localized concerns. This is one way in which 
human rights can become the people’s zeitgeist. The most humble forums 
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are the crucibles in which a lasting human rights culture can be grown. 
The lessons gained from this interpenetration—of the local, national, and 
universal—must inform the future of standard setting and the work of rec-
tifying institutional weaknesses in implementation.

THE QUEST TO CLARIFY ECONOMIC AND SOCIAL RIGHTS

The call for new standards in human rights has been opposed by some influ-
ential academics and large INGOs, unless such standards were consistent 
with the mandates of these INGOs. These individuals and groups oppose 
what they see as a proliferation of claims using the language of rights. They 
have historically been skeptical of so-called second- and third-generation 
rights—economic, social, and cultural rights and group and people’s rights, 
such as the right to development—which they think inflate the category of 
rights and, by so doing, deflate the power of the human rights language and 
dilute the potency of the human rights movement. To them, the human 
rights movement should focus on a narrow mandate, usually in civil and 
political rights. But their view is a bias of ideology, culture, and expertise. 
For one thing, lawyers have traditionally dominated INGOs, partly because 
the expression of the human rights movement is the language of rights 
and the law and because the genesis of the human rights movement was 
in traditional domestic civil rights organizations in the West. Furthermore, 
the initial burst of the movement focused on containing the tyranny of the 
state, and, in so doing, the movement equated the containment of politi-
cal despotism with the respect for human rights. The Cold War no doubt 
complicated the movement’s traditional proclivities and entrenched a blind 
spot regarding economic and social rights problems because of the imbalance 
of power and influence that favored Western states. For these reasons, the 
human rights movement—especially in the West—has had difficulty giving 
adequate attention to problems of poverty, social dislocation, and economic 
privation.

The mandates and work of Amnesty International and Human Rights 
Watch, the two largest INGOs, have traditionally reflected this worldview, 
although that is slowly changing.4 In 1996, Human Rights Watch adopt-
ed a policy of addressing economic, social, and cultural rights, but only if 
their violation was related to its central mandate, that of protecting civil 
and political rights.5 This concession by Human Rights Watch to expand 
marginally its mandate came only after relentless criticism from the South 
threatened its credibility and effectiveness. The initial decision by HRW 
to include work on economic and social rights was defensive and sounded 
coerced. Nevertheless, the policy was viewed as a positive change from years 
past, when Aryeh Neier, the former executive director of the group, had 
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declared that economic and social rights should not be viewed as “rights” 
at all, but as concerns for which other groups in society should advocate. 
He did not see a role for human rights in advancing economic and social 
rights.6 But under Ken Roth, his successor, Human Rights Watch inched 
forward and now actively engages in advocacy over a range of economic, 
social, and cultural rights. Its work, which is still dominated by civil and 
political rights, includes advocacy in the area of business and human rights, 
the environment, economic, social, and cultural rights proper, and health. 
Human Rights Watch has produced a number of reports on these rights, 
although it is likely to work on economic, social, and cultural rights where 
there is a nexus with its traditional civil and political rights mandate. Even 
so, Human Rights Watch must be commended for abandoning the Cold War, 
outdated, ideologically Western, and reflexive bias against economic, social, 
and cultural rights. Given HRW’s standing in the human rights movement, 
this departure should positively influence the normative development of 
economic, social, and cultural rights. But no one should make the mistake 
of assuming that HRW is about to make economic and social rights a part 
of its core mandate. Roth has argued forcefully that the core mission of 
HRW is civil and political rights, not social and economic rights. In an 
important debate, Roth tangled with Leonard Rubenstein, the executive 
director of Physicians for Human Rights, and doggedly stuck to the anti-
quated view that the expertise of human rights INGOs such as HRW did 
not lie in defending and promoting economic and social rights.7 Two key 
human rights voices—Mary Robinson, former president of Ireland and also 
the former UN High Commissioner for Human Rights from 1997–2002, 
and Katarina Tomasevski, the former UN Special Rapporteur on the Right 
to Education—took Rubenstein’s side in the debate and strongly supported 
economic, social and cultural rights.8

Like Human Rights Watch, Amnesty International’s work in eco-
nomic, social, and cultural rights was nonexistent until recently. Amnesty’s 
lack of interest in economic and social rights grew out of its deep roots in 
political and civil rights work, and in particular its very narrow mandate. 
Because of its size, reach, legitimacy, and influence, no other organization 
did more to delegitimize economic and social rights than Amnesty. Had it 
embraced these rights early on, the landscape of human rights would have 
been substantially different. But its virtual ambivalence and neglect toward 
work on these rights, combined with that of Human Rights Watch, did not 
augur well for the ICESCR. Pressure to change its policy would slowly build 
on Amnesty International, however, and it came primarily from the South, 
but also from a growing international consensus that leaving out economic, 
social, and cultural rights was hypocritical and no longer intellectually jus-
tifiable. Amnesty International would start to loosen its rigid opposition 
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to economic, social, and cultural rights in 1992, when Pierre Sane, a Sen-
egalese, became secretary general of AI and its first non-European leader. 
Amnesty International publicly acknowledged its own role in the historical 
rejection of economic and social rights by the West:

Amnesty International, with a mandate geared primarily to civil 
and political rights, has been part of this imbalance. The very 
success of the organization in building a worldwide membership 
and raising concerns among a wide public has been a factor 
in focusing attention on civil and political rights. Amnesty 
International is now engaging in broader human rights debates 
and seeks to promote the full spectrum of human rights in its 
campaigning and human rights education activities. . . . Decisions 
taken by the 1997 International Council Meeting affirmed the 
need to explore ways of raising awareness of the full range of 
human rights, to provide more economic and social context in 
Amnesty International’s reporting, and to make greater efforts 
to promote international standards and mechanisms protecting 
economic and social rights.9

Under Irene Khan, the Bangladeshi human rights campaigner who 
in 2001 succeeded Sane as Amnesty International’s secretary general, the 
organization got more involved in economic, social, and cultural rights 
work.10 Khan, attuned to the plight of the poor in her native Bangladesh, 
made no secret of her belief that economic and social rights were as impor-
tant as civil and political rights, and that bifurcating the two sets of rights 
had badly hurt Amnesty International in the South. She sought to expand 
Amnesty International’s mandate to cover more rights issues, although she 
encountered opposition from sections of the organization’s membership and 
its board leadership—both of which are dominated by Westerners. In 2009, 
she launched the Demand Dignity Campaign, one of her boldest initiatives 
at Amnesty International, to fight human rights abuses that impoverish 
people and keep them poor.11 Khan’s successor, Salil Shetty, himself a native 
of India, the world’s largest democracy, a complex country that grapples with 
huge inequalities, was expected to intensify AI’s work in economic, social, 
and cultural rights.12

Today, Amnesty International acknowledges that economic and social 
rights cannot be divorced from other human rights, because of the conse-
quences of globalization. It notes that the protection of economic and social 
rights by NGOs is important particularly because of the failure of govern-
ments to protect citizens from the negative consequences of globalization,13 
and it launched a high-profile campaign for the ratification of the Optional 
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Protocol for the International Covenant on Economic, Social and Cultural 
Rights. While these are very important developments from influential actors 
in the human rights movement, they cannot wash away the neglect of the 
ICESCR that still pervades the world today. Both Amnesty International 
and Human Rights Watch need to do more—to speak out more forcefully 
and to carry out more high profile advocacy work in economic, social, and 
cultural rights—to reverse their legacy of neglect for economic and social 
rights. One cannot underestimate the fact that Amnesty International and 
Human Rights Watch are the two most powerful nonstate actors in the field 
of human rights. Their embrace of economic and social rights is important 
and should not be halfhearted if it is to be meaningful.

For the foreseeable future, the hierarchy of human rights will remain. 
Civil and political rights will continue to enjoy a normative superiority that 
is the envy of the advocates of economic and social rights. Most states pro-
vide little domestic jurisprudence, obligatory policies, or mandatory practices 
on economic and social rights. A few states, with South Africa perhaps one 
of the leaders, have in the recent past been slowly establishing jurisprudence 
in economic and social rights. The South African Constitutional Court has 
issued a number of precedent-setting opinions on economic and social rights 
to tackle the most complex questions raised by these rights. What is the 
scope of the state’s obligations? How can resource constraints be addressed 
and factored into a defensible judicial philosophy to enforce economic and 
social rights? South Africa and several other states see the development 
and implementation of these rights as a national obligation, yet many more 
states and IGOs see them as desirable goals, not rights. Even when states 
see them as obligations or rights, they relegate them to other, lower-status 
concerns and overlook them. In 1993, the ICESCR Committee noted that 
“states and the international community as a whole continue to tolerate 
all too often breaches of economic, social and cultural rights” and attrib-
uted this neglect to “a reluctance to characterize the problem that exists 
as gross and massive denials of economic, social and cultural rights.”14 It is 
inconceivable, for example, that the massive violations of economic, social, 
and cultural rights—mass starvation and famine, widespread disease, lack of 
shelter, and denials of education—would not raise a hue and cry were they 
in civil and political rights. Imagine genocides, the torture of millions, or 
the incarceration of millions for years without due process: such violations 
would attract instant condemnation, calls for action, or outright interven-
tion. This acceptance and neglect is a political as well as an ideological 
problem, part of which can be attributed to the ICESCR itself, which is 
unclear on the nature of the obligations on states. Although the Committee 
on the ICESCR has attempted to clarify, unpack, define, and give guidance 
to the covenant’s provisions and the obligations of states, its work has gone 
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largely unnoticed and has failed to spark INGO activism and insightful 
commentary from influential academics.

NGO, and particularly INGO, activism and focus on economic and 
social rights are necessary for their normative development and clarification. 
The negative consequences of globalization give these rights an urgency that 
must not be compromised by pretexts and excuses. NGOs must approach 
economic and social rights with the same zeal that drives them in their 
advocacy for civil and political rights. Substantial normative victory for 
the latter can now be declared, and NGOs can easily transfer some of 
their energy, resources, and skills to advocacy of the former. The vitality of 
NGOs will reverse IGO inertia in these rights because the role of NGOs 
in the South will be pivotal in advancing the normative elaboration and 
clarification of economic, social, and cultural rights. But how should they 
begin the work? Should NGOs work within the text of the ICESCR, with 
all its normative porousness, or should they seek another instrument that 
would be more precise? Would another optional protocol be necessary and 
helpful? How do NGOs tighten the normative noose around the neck of 
states? Part of the problem lies in the CESCR. For example, the CESCR 
considers complaints in secret—the language of the protocol is “closed meet-
ings.” The committee then issues its “views” and transmits them to the state 
party. The state “shall give due consideration” to the views of the committee 
and “shall submit” within six months any information or action taken to 
respond to the “views.” But there is no effective mechanism to make sure 
that the state complies with the committee’s “views.” These gaps in norms 
and institutional enforcement can be addressed only through additional 
standards and oversight bodies.15

Without further elaboration of standards in the field of economic and 
social rights, there is little hope that the Declaration on the Right to Devel-
opment, or the ICESCR itself, will come to life. Effecting the change to 
strengthen this norm is a complex problem. Jurisprudential and normative 
elements pertinent to economic and social rights are embedded in questions 
and challenges of globalization, markets, and economic underdevelopment. 
For these reasons, the ICESCR and the Declaration should be read as sister 
instruments, and work on their elaboration and implementation seen as 
intrinsically related. The central questions that the Declaration on the Right 
to Development sought to address—economic powerlessness, underdevelop-
ment, and exploitation—can be addressed in tandem with the ICESCR.

THE NORMATIVE FRAMEWORK ON DISABILITIES

All human rights instruments are based on the principles of equal protec-
tion and nondiscrimination, the preeminent norms of the human rights 
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 movement. The existence of general scope human rights documents, in 
which everyone is protected, such as the ICCPR, for example, does not 
obviate the need for a specific instrument targeted at a particular class 
of people or problem. That is why women, who are guaranteed all the 
rights in the ICCPR, still needed their own specific normative framework 
to address the particular problems and conditions that attach to them by 
virtue of their difference. The argument was that the ICCPR as a general 
scope treaty could not address the complex and wide-ranging violations that 
are specific to women and girls as a result of their gender. Whereas there 
is unity in all groups because they are human, there is dissonance between 
and among them because of their particular social locations and identities. 
Groups therefore exist in multidimensions and in several intersections so 
that a uniform treaty such as the ICCPR could not anticipate the other 
dimensions that a group, or individuals in that group, may carry.

This multidimensionality is true for racial groups, minorities, indig-
enous peoples, workers, children, and other classes, categories, or groups 
with shared historical, ethnic, religious, social, linguistic, cultural, or other 
characteristics. Only by recognizing these differences and specifically address-
ing them can society ensure the individuals and groups equal protection 
or redress. Following this reasoning, disabled persons have long sought a 
normative framework to address their condition, and, oftentimes, plight.16 
The push for the protection of the rights of persons with disabilities is a 
recent development in most societies. For millennia, people with disabilities 
suffered the most demonic of treatments, including murder, banishment, 
exclusion, and discrimination. In many societies, people with disabilities 
are treated with shame and contempt. Disabled children are hidden from 
public view and denied the benefits of society. Parents sometimes abandon 
or disown their disabled children. Usually, no specific and targeted laws or 
policies against the abuse of persons with disabilities exist, and most soci-
eties either feel sorry for, or are repulsed by, people with disabilities.17 In 
1990, the United States enacted a law specific to persons with disabilities.18 
South Africa entrenched the protection of persons with disabilities in its 
1996 constitution.19 Additionally, NGOs working on nondiscrimination for 
persons with disabilities have sprung up in most states. These actions hint 
at a growing international awareness that states and institutions ought to 
pass laws and create policies to protect persons with disabilities.

In the last several decades, the United Nations took a number of mod-
est steps to make the cause of persons with disabilities more visible. These 
steps were halting at first until the UN declared 1981 the International 
Year of Disabled Persons.20 In 1982, the UN adopted the World Program 
of Action Concerning Disabled Persons.21 These steps were not only a call 
to action, but also the first concrete manifestation that the UN would seek 
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standards on disabilities. Five years later a meeting of experts declared these 
steps inadequate and recommended that the UN adopt a treaty on the sub-
ject. The problem was so glaring, and the plight of persons with disabilities 
so pervasive and deep, that the experts could not think of anything short of a 
treaty as an adequate response. Shortly thereafter, the UN General Assembly 
adopted the Standard Rules on the Equalization of Opportunities for Persons 
with Disabilities,22 and a year later the UN appointed Bengt Lindqvist, a 
former Swedish cabinet minister, Special Rapporteur on Disability. In Sep-
tember 2001 President Vicente Fox of Mexico gave official voice to calls 
by disability INGOs when he proposed that the United Nations elaborate 
and adopt a convention on disabilities.23 Fox’s action was of tremendous 
importance to the disability rights movement because, as the leader of a 
state not ordinarily associated with a stellar record in human rights, he was 
throwing his weight behind the push for disability rights. Opposition to a 
treaty on disabilities would most likely come from poorer states, which, like 
Mexico, would be resource-challenged to comply with many requirements 
of such a convention. But in response to Fox’s leadership on the matter, 
the UN General Assembly established an ad hoc committee to work on the 
question of a convention. In June 2002, the Mexican government hosted, 
with UN assistance, an interregional expert group meeting to discuss the 
elaboration of a disabilities convention. This meeting established without 
question Mexico’s political commitment to a treaty on disabilities.

Advocates for disability rights, including Mexico, were convinced that 
only a binding convention would be an effective method for protecting the 
rights of persons with disabilities. They argued, correctly, that the soft law 
measures taken by the UN, including the appointment of a special rappor-
teur, had borne little fruit, beyond raising the visibility of disability concerns. 
Lindqvist, who served as the special rapporteur until December 2002, wanted 
the proposed convention based on existing human rights instruments and 
the principles spelled out by the ICESCR Committee in 1994.24 His may 
not have been the most strategic approach, given the weaknesses associated 
with the ICESCR, although it could conceivably strengthen the CESCR. In 
October 2002, the special rapporteur applauded the initiative and leadership 
of Mexico in the drive for a convention, but he warned of the resistance 
and opposition from a large number of states.25 He outlined three reasons 
that should be used to bring reluctant states on board. The first was that 
existing human rights instruments did not address the plight of persons 
with disabilities, which the proposed convention would. This strategy was 
important because many states would have liked to duck under existing 
treaty obligations as a pretext to derail a specific disability treaty. Second, 
a special convention would give status and visibility to disability rights, 
something that other thematic treaties had done. Without a stand-alone 
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treaty, disability would be viewed as a second-class problem that would be 
denied the elevation that it deserved. Finally, only a special convention 
would provide an effective mechanism to monitor the implementation of 
disability rights.26 Given the importance of treaty bodies, even where they 
have been impotent or only partially effective, it would have been foolhardy 
not to push for an oversight body. Even if a standing body does nothing 
else, it forces states and the international community to concentrate on the 
problem. And it is a basic foundation on which advocates can build in the 
future in order to create more effective oversight machinery.

The momentum for a convention on disabilities could not be stopped.27 
Domestic NGOs, INGOs, and the International Disability Alliance (IDA)—
a coalition of nonstate actors—worked together to fast-track a disability 
convention.28 The determined leadership of Mexico was instrumental in 
blunting reluctance or opposition to the convention from poorer states who 
lacked resources to address meaningfully the plight of persons with disabili-
ties. Within a few years, the Draft Convention29 on the Rights of Persons 
with Disabilities was completed, and it was adopted by the United Nations 
General Assembly on December 13, 2006,30 and opened for signature on 
March 30, 2007. The Convention on Disabilities came into force on May 
3, 2008,31 and as of February 2013, it had been signed by 155 states and 
ratified by 129.32

The Optional Protocol to the Convention on Disabilities creates the 
Committee on the Rights of Persons with Disabilities, the treaty’s oversight 
body.33 The optional protocol requires states to submit periodic reports to the 
committee on progress made and problems encountered in their implementa-
tion of the Convention on Disabilities. Like the Human Rights Committee, 
or similar treaty bodies, the Committee on the Rights of Persons with Dis-
abilities has the authority to receive and examine individual complaints of 
noncompliance by states from individuals whose rights have been abridged. 
The Optional Protocol to the Convention on the Rights of Persons with 
Disabilities was adopted on December 13, 2006, and entered into force on 
May 3, 2008; as of February 2013, it had been signed by ninety-one states 
and ratified by seventy-six.34

The Convention adopted a wide definition of disability, going beyond 
the physical attributes usually associated with disability, and including a wide 
range of protections. It requires nondiscrimination and equal protection, 
emphasizes and requires equal opportunity and accessibility, and provides for 
equal protection of both genders. It protects children with disabilities and 
provides for their right to be respected and to keep their identities. It calls 
for the respect of differences among people and for respect for people with 
disabilities as a part of human diversity and humanity. It requires the inclu-
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sion of people with disabilities and their full and effective participation in 
society. In short, the Convention clearly affirms that people with disabilities 
are entitled to individual autonomy, inherent dignity, independence, and 
the freedom to make individual choices. The Convention on Disabilities is 
the last major human rights treaty adopted by the international community.

SEXUAL ORIENTATION

A major emerging issue for which international standards are urgently 
required is the question of sexual orientation. Patriarchy and heterosex-
ism are the dominant biases of all major legal, religious, social, political, 
economic, and cultural traditions. The national state and the international 
legal orders are based on them. Discrimination, exclusion, neglect, and 
abuse of gays and lesbians are common to most societies, and antihomo-
sexual attitudes and practices have historically been given expression in the 
laws of virtually all states. In the past several decades, however, gay rights 
movements seeking equal protection and nondiscrimination have cropped 
up at the national and international levels. A number of states have either 
repealed antigay laws or passed new laws to protect gay persons from dis-
crimination.35 In the last decade, some national, regional, and international 
organizations seem willing to consider a form of protection for gay rights. 
More than any other region, Europe has been willing to protect gay rights. 
A number of cases at the European Court of Human Rights have ruled that 
discrimination against homosexuals is prohibited by the European Conven-
tion on Human Rights.36 In an opinion, known as a view, the UN Human 
Rights Committee has said that the reference to “sex” and “other status” in 
Articles 2(1) and 26 of the ICCPR, respectively, must be taken to include 
the prohibition of discrimination based on sexual orientation.37 This inter-
pretation by the Human Rights Committee has important legal value but it 
does not settle the status of gay rights in human rights and international law 
because gay rights have not crystallized in international human rights law. 
Yet political and normative trends around the world suggest that there is a 
gathering momentum in favor of gay rights, despite powerful constituencies 
such as wealthy fundamentalist conservative Christian groups affiliated with 
the Republican Party in the United States, who are opposed to the recogni-
tion of sexual orientation as a human right. In 1994 gay rights received a 
major boost when Amnesty International decided to adopt as prisoners of 
conscience those persons imprisoned solely for their homosexuality.38 Gay 
rights gained a huge victory when the 1996 Constitution of South Africa 
explicitly protected the right to sexual orientation in its bill of rights.39 In 
2012, President Barack Obama of the United States declared his support 
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for gay rights, including marriage equality,40 and the U.S. Supreme Court 
ruled in 2013 that the Defense of Marriage Act—which permitted states to 
prohibit gay marriage—was unconstitutional.41

The subject of sexual orientation, as understood in all its complexity, 
is extremely charged because of the deeply socially conservative political 
landscape around the globe and its domination by Christianity and Islam, 
the two prevalent messianic faiths. As I have argued elsewhere, “homopho-
bia is not necessarily home-grown” even in Africa because “much of the 
revulsion of homosexuality can be traced to Christianity and Islam, the two 
religious traditions that express homophobia in their doctrinal teachings.”42 
That is why it is paradoxical when African Christians and Muslims attack 
homosexuality as “alien” to Africa while embracing the two “foreign” faiths. 
No matter its origin, however, homophobia is deeply embedded in the social 
fabric of most societies around the world. The question is how to understand 
the resilience of homophobia, stoke public debate on the subject, and agitate 
for the recognition and protection of sexual orientation as a basic human 
right, a challenge that will require thoughtful analyses, courageous advocacy, 
and fundamental reforms. The normative obligation of civil society, and 
human rights groups in particular, is to lead such a struggle, but the starting 
point must be to acknowledge that homophobia is an irrational fear that is 
used to deny basic rights, a fear that society has an obligation to overcome.

At the core of the human rights project, in spite of the author’s cri-
tique of the cultural and normative biases in human rights,43 is the human-
ist impulse to reaffirm faith in the common humanity of mankind both as 
individuals and also as members of the many groups to which individuals 
belong.44 The process of de-marginalization of certain rights claims speaks to 
the growing acceptance of the complexity of the human condition. Even so, 
rights claims based on certain identities still meet with stubborn resistance; 
in some cases, they face outright rejection. In no other identity issue is this 
truer than in the issue of sexual orientation. In a sense, sexual orientation 
claims may be one of the last impenetrable frontiers.

Any discussion of sexual orientation, therefore, must acknowledge the 
resilience of homophobia and the taboos that surround the subject. But 
those taboos cannot be a reason for passivity or the acceptance of bigotry. 
If anything, they must be the impetus for action. While it is true that a 
conversation about sexual orientation is not an easy one in most social 
contexts, it must take place nevertheless. It is a discussion that every society 
must have because it touches on the most fundamental of all human values. 
How the issue is debated, and the manner in which the disputants treat 
each other, says a lot about what a society is and what it thinks it ought 
to become. Can the conversation, for example, be held in an atmosphere 
of civility, or do the contending sides exhibit only contempt, disdain, and 
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intolerance toward one another? In most places, the debate on gay rights 
has at times been acrimonious and rancorous, reflecting the fear by some 
of the unknown, but also reflecting naked bigotry.

Sexual orientation refers to the state and practice of emotional, sexual, 
and romantic attraction to men, women, both genders, or no gender. Sexual 
orientation is a human condition and is a matter of personal and social 
identity.45 The three main categories of sexual orientation are heterosexual, 
homosexual, and bisexual—all of which exist in a continuum that ranges 
from exclusive heterosexual to exclusive homosexual with many variations 
of bisexuality in between. But this is a simplification of sexual identities 
because it leaves out those who are asexual, which is also a form of sexual 
orientation. It is important to note that none of these sexual orientations 
are normal or abnormal, because they are existential conditions.

There is no one “natural” sexual orientation because whatever ori-
entation one has is natural to that person. Nor should there be a socially 
preferred sexual orientation because the preference is individualized to the 
person. It makes little sense to ask Catholic priests, for example, what 
their sexual orientation is; the question has virtually no practical relevance 
because their faith requires them to refrain from all sexual activity. Nor 
is the question relevant to those who are chaste, impotent, or unable to 
engage in sexual relations for other reasons. The point is that when one 
thinks of sexual orientation, one should not automatically imagine one form 
of sexual orientation, whether heterosexual, gay, or bisexual. The dominant 
social view privileges heterosexuality as the “natural” sexual orientation, 
yet we must imagine a plethora of possibilities without privileging any one 
orientation over the others.

The law has traditionally protected and privileged heterosexuality and 
heterosexism in its entrenchment of the traditional Western or European 
conception of the family. In many societies, this is the “idyllic” image of a 
nuclear family, an “ideal” that has been constitutionalized in many societ-
ies. The question is whether the law should protect other forms of sexual 
orientation apart from heterosexuality. The debate on sexual orientation is 
critical everywhere, including in new battlegrounds like Kenya and Uganda 
where in the former the new constitution was almost defeated because of 
fears that it could be used to protect the rights of gays and lesbians,46 while 
in the latter the highly controversial Anti-homosexuality Bill was under 
consideration.47 The Ugandan bill, also known as the Bahati Bill, for David 
Bahati, the Member of Parliament for Dorwa who presented it on October 
14, 2009, raised an international firestorm.48 The bill provided for the death 
penalty against gays,49 causing U.S. President Barack Obama, among oth-
ers, to condemn the bill as “odious” and ask that it be withdrawn.50 The 
harsh bill was eventually passed in December 2013, but without the death 
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penalty provision.51 In August 2014, Uganda’s Constitutional Court struck 
down the law on technical, not substantive, grounds.52 The punitive law had 
strained relations between the West and President Museveni, a staunch ally. 
It remains to be seen whether the law will be reintroduced in the legislature, 
and whether Museveni will support such a course of action.

Although internal reaction to the Anti-Homosexual Bill in Uganda 
was mixed, its condemnation at the international level was unmistakable, 
partly because international sensibilities are moving in the direction of more, 
not less, recognition of sexual orientation as a human right. International 
human rights bodies and treaties now tend to protect gay rights, and they 
certainly prohibit discrimination based on sexual orientation. For instance, 
the United Nations Human Rights Committee, the treaty body that inter-
prets the International Covenant on Civil and Political Rights, a premier 
human rights instrument, ruled against an antigay law in the Australian state 
of Tasmania which criminalized homosexuality.53 In several cases, including 
Norris v. Ireland, the European Court of Human Rights struck down Irish 
laws that criminalized homosexuality.54

At the municipal level, states are increasingly moving to protect gay 
rights, with some extending the right to marry and found a family to gay 
people. On the African continent South Africa has again taken the lead. 
The 1996 post-apartheid South African Constitution includes the right to 
privacy and the right to dignity. It explicitly states that “the state may not 
unfairly discriminate directly or indirectly against anyone on one or more 
grounds, including . . . sexual orientation.”55 This equal protection clause 
is one of the first in the world to guarantee gay rights. The Constitutional 
Court of South Africa subsequently declared the common law that mandates 
punishment for sodomy between males and similar statutory crimes to be 
unconstitutional.56 This approach by South Africa has not been replicated 
elsewhere in Africa, although the gay rights movement is emerging there 
against great odds.57 In May 2010, a Malawi court convicted two gay men 
for “unnatural acts and gross indecency” for holding an engagement cer-
emony.58 But the universal denunciation of Uganda’s Anti-Homosexuality 
Bill suggests that the most draconian antigay laws cannot expect smooth 
sailing in the future.59

Important voices in the support of gay rights belong to the clergy. 
Reversing the Vatican’s hostility to gay rights, Pope Francis has stunned the 
world with his open embrace of gay people.60 In South Africa, progressive 
sections of the Anglican Church, of which Archbishop Desmond Tutu is the 
most prominent member, have come out strongly in favor of gay rights. Gay 
ministers and priests have been ordained in a number of countries around 
the globe. As of January 2015, thirty-six states and the District of Columbia 
in the United States, where more than 70 percent of the population lives, 
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had legalized gay marriage.61 The story of Pastor Martin Niemoeller, who 
supported Hitler, stood by as Nazis persecuted those who were unpopular, 
and then was disillusioned when Hitler went after the Church, should serve 
as warning to the silent majority who fail to speak up against the persecu-
tion of gays and lesbians.62

To understand how to combat homophobia, we must understand its 
origins. Homophobia is best defined as a range of feelings and prejudices 
against homosexuality. These negative feelings could be apathy, contempt, 
prejudice, irrational fear, or aversion, and they may sometimes manifest 
themselves in discrimination, violence, or even murderous rage. The first 
and most enduring reason for the hatred of gays is based on religious inter-
pretations of the Abrahamic faiths—Christianity, Islam, and Judaism. The 
interpretation of religious doctrine has been used to advance bigotry and 
prejudice based on the description of same-sex relationships as sinful. History 
provides numerous examples of religion being used as a basis for irrational 
hatred. The Dutch Reformed Church tried to justify apartheid by using the 
Bible to depict Ham as the forefather of blacks. The Old Testament, the 
Torah, and the Quran contain passages that advocate homophobia. The 
question is how to interpret these passages in view of history and how to 
separate religious doctrine from the cultures in which that doctrine was 
incubated. The other question is whether these texts should be interpreted 
literally with the advances in human knowledge and science today. Even if 
the texts are taken literally, should they be the basis for legislating against 
a significant minority? Why should secular states take their dictates from 
religious law? At the same time, it is important to realize that there is no 
unanimity among religions about homosexuality. Not all religions believe 
that God hates gays. Some Native American traditions venerated homosexu-
ality.63 In the United Kingdom, the Hindu Council has taken the view that 
it does not condemn homosexuality.64 The point is that although religion is 
a major contributor to homophobia, not all religions and traditions adopt 
the view that homosexuality is a sin.

In several cases, opposition to homosexuality has been racialized. The 
statement that it is un-African to be gay is said effortlessly by many an 
African.65 But empirical evidence suggests the exact opposite. This claim is 
not only historically false, it is seems un-African itself to claim that there 
were no gays in Africa because gays have always been part of the social 
fabric.66 Evidence suggests that in precolonial Africa, the matter of sexual 
orientation was not generally contentious. In fact, the hatred of gay people 
and homophobia that are exhibited today has virtually no basis in African 
culture. In Uganda, as in many other African states, homosexuality and 
related sexual practices were criminalized for the first time by the colonial 
state. There is no abundance of epithets in African languages for gays. 
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Where such epithets exist, as in Kiswahili, they are mostly likely derived 
from the Arabic. It seems that in precolonial, pre-Christian, pre-Islamic 
Africa something akin to a policy of “don’t ask don’t tell” may have pre-
vailed. This author remembers wondering as a kid why two male neighbors 
who lived together near his home in Kenya did not have children. His 
mother told him that they “have no kids because they have no kids.”67 Only 
later when he was grown up did he realize that was her way of telling him 
that the two men were gay.68

Homophobes in Africa display a good deal of duplicity and incon-
sistency.69 They paradoxically attack homosexuality as alien and embrace 
Christianity as authentic. When President Robert Mugabe of Zimbabwe 
attacked gays as sinners, he did not say gays had sinned against the “African 
God.” He meant that they had sinned against the “Christian God” who was 
imposed on Africa as part of the colonial project.70 That particular God 
came to Africa to pave the way for colonialists and to pacify Africans for 
domination by European colonial powers. One must wonder how consistent 
Mugabe was when he used a foreign religion (Christianity) while speaking a 
foreign language (English) to claim that it was un-African to be gay.

Homophobes attack homosexuality by claiming that it is a threat to 
the institution of the family. There is neither empirical evidence nor sound 
reasoning for this hateful statement.59 Even so, homophobes have blamed 
everything from natural catastrophes to man-made disasters on homosexu-
ality. The reality is that the institution of the family is imperiled not by 
gays, but by government policies and corrupt practices that fail to invest 
in education, job creation, public works, and crime control.71 Families are 
imperiled by the institution of the patriarchy, or rule by men who are cruel 
and routinely engage in domestic violence against their spouses and children. 
Poverty is a key problem for families, not gay people. But scapegoating is 
easier than addressing deeply embedded social legacies and distortions that 
stand at the root of human powerlessness. Homophobes seek to restrict 
marriage to the union between a man and a woman. What they forget is 
that in many societies, including Africa, same-sex marriages took place in 
countries as diverse as Kenya, Tanzania, Nigeria, and Sudan.72 Historical 
evidence suggests that in Uganda, the site of one of the most intense antigay 
drives on the continent, some members of the Kabaka royalty, the rulers 
of Buganda, were gay.73 In any case, since marriage can take many forms—
monogamous, polygamous, polyandrous, and heterosexual—there seems to 
be no justification for excluding two homosexuals who wish to join together 
in a consensual relationship.

Any successful fight and struggle against the powerlessness that vic-
timizes gays and other vulnerable groups must be carried out through the 
prism of three concepts—intersectionality, multidimensionality, and anti-
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subordination. Intersectionality means that discrimination is both vertical 
and horizontal and takes place at multiple levels among various identities. 
Thus, racists are likely to be homophobes and sexists. Multidimensionality 
suggests that oppression takes place in multiple dimensions. One can be 
oppressed as a woman but also as a woman who is gay. Antisubordination is 
the notion that it is futile and hypocritical to fight one form of oppression 
or discrimination while supporting another form of oppression. Thus, it is 
hypocritical to fight sexism while supporting homophobia. Genuine libera-
tion requires that all oppressions be fought on all fronts at the same time, 
a normative obligation that those who believe in human rights and human 
dignity must accept. Finally, societies are judged by how they treat their most 
vulnerable populations and their minorities, not how they treat the strong, 
the wealthy, and the powerful. It is intellectually dishonest to exclude gay 
rights from legal protection or to propose the barbaric idea of putting gay 
people to death. The death penalty has no place in any civilized society.

At the municipal and international levels, a growing body of evidence 
suggests that sexual orientation—in particular homosexuality—should be 
treated as a human right.74 Major INGOs and domestic NGOs have moved 
in recent years to protect homosexuals from discrimination and abuse. More 
and more countries are recognizing gay rights, including the right to marry. 
International treaty bodies, such as the Human Rights Committee and the 
Committee on Economic, Social and Cultural Rights, have interpreted 
human rights law as protecting homosexuality. General Comment Number 
20 of the CESCR explicitly states that “other status” in article 2(2) of the 
Covenant includes sexual orientation. It protects gender identity, includ-
ing the rights of LGBTI (lesbian, gay, bisexual, transgender, and intersex) 
people. The pertinent language states that “gender identity is recognized 
as among the prohibited grounds of discrimination; for example, persons 
who are transgender, transsexual or intersex often face serious human rights 
violations, such as harassment in schools or in the workplace.”75 General 
Recommendation 28 of the CEDAW Committee prohibits discrimination 
based on sexual orientation.76 The European Union displays signs of grow-
ing protection of gays. The Treaty of Lisbon, which entered into force in 
2009 and is dubbed EU’s “new constitution,” prohibits discrimination on the 
grounds of sexual orientation.77 The Charter of the Fundamental Rights of 
the European Union, which entered into force in 2009, forbids discrimina-
tion on the basis of sexual orientation.78

General Comment 20 of the CESCR cited the Yogyakarta Principles 
on the Application of Human Rights Law to Sexual Orientation and Gender 
Identity,79 the closest thing to universal standards on sexual orientation. 
They were intended to be a comprehensive and coherent identification of 
the obligation of states to recognize and protect the rights of all persons 
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regardless of their gender and sexual orientation. The authors noted that at 
least seven countries had the death penalty for consensual same-sex prac-
tices and that more than eighty states criminalized homosexuality. The good 
news is that the Yogyakarta Principles are being increasingly recognized 
by states, by IGOs like the UN, and by civil society. The significance of 
the reference to the Yogyakarta Principles in the CESCR—creating the 
jurisprudence of the ICESCR—cannot be underestimated. The question is 
whether civil society and other stakeholders will advocate for a universal 
text—such as a binding treaty or declaration—to establish sexual orienta-
tion as a human right.

Some sections of the gay rights movement had not traditionally framed 
their struggle for equality and nondiscrimination in human rights terms. 
Many advocates of gay rights initially used the domestic American discourse 
of civil rights—not human rights—because they believed that struggles for 
racial and gender equality have been recognized without appealing to the 
language of human rights, which may be “foreign” to the American ear.80 
But this is changing. Today, the largest gay rights organization in the United 
States is called the Human Rights Campaign Fund, a name that suggests the 
centrality of human rights discourse in its work.81 But the trend elsewhere 
is to appeal to the language of human rights, and to use United Nations 
bodies, to advance gay rights. The adoption of the resolution on Human 
Rights, Sexual Orientation, and Gender Identity by the UN Human Rights 
Council in June 2011 prohibiting discrimination and violence on the basis 
of sexual orientation may be a harbinger for universal—perhaps binding–
human rights standards on sexual orientation.82

POSSIBILITIES FOR MORE STANDARDS

New norms and standards are certain to be set in the future, but it is difficult 
to predict with precision what new human rights standards will be needed. 
What is beyond question, however, is that the quest for new standards or 
for the expansion, redefinition, and elucidation of existing standards will 
not end. Nor will fresh campaigns to improve existing standards through 
monitoring, implementation, and enforcement mechanisms and processes. 
The impetus will come from many quarters, including regional and universal 
institutions.83 The only questions that remain open are the areas in which 
those standards will be set and the nature of the normative framework they 
will adopt. Still, any new standards will raise the same set of political, nor-
mative, and cultural questions: Who is seeking them, and why? How will 
they be negotiated, and who will own them? How will the new standards 
make the human rights movement more inclusive and legitimate in cultures 
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across the globe? Will the pathologies of the past that have distorted norm 
setting still haunt the future?

One area in which existing standards and enforcement mechanisms 
require additional attention relates to women’s rights. Although much has 
been done on women’s rights, more remains to be done. Many gaps remain 
in terms of both norms and oversight institutions. Only in the last two 
decades has the human rights movement lifted the veil over women’s rights, 
and only in the last decade have many societies started to recognize and 
address the stubborn and deeply embedded laws, practices, beliefs, customs, 
and structures that are the instruments for the victimization of women. 
The doctrines and practices of all religions—both major and small—largely 
buttress negative views and practices against women, and it is here that 
the human rights movement, including the women’s rights movement, fal-
ters and struggles mightily to find effective and acceptable approaches for 
change. CEDAW, the key women’s instrument, its committee, the UN Spe-
cial Rapporteur on Violence Against Women, and the 1995 Beijing Platform 
for Action are significant normative and institutional achievements in the 
struggle for women’s dignity and development—but they are just a begin-
ning. The human rights of women remain of serious concern in virtually 
all spheres of life in many countries.84

A number of universal and regional measures have been undertaken to 
advance women’s rights. In addition to the Optional Protocol to CEDAW, 
which allows individual petitions by victims,85 the UN has created several 
mandates on women: the Special Rapporteur on Violence Against Women, 
its Causes and Consequences,86 the Special Rapporteur on Trafficking in 
Persons, Especially Women and Children,87 and the Working Group on the 
Issue of Discrimination Against Women in Law and in Practice.88 At the 
regional level, the African human rights system, anchored in the African 
Charter on Human and People’s Rights,89 adopted a protocol on the rights 
of women: the African Commission on Human and People’s Rights on the 
Rights of Women in Africa was adopted by the African Union in 2003 
and entered into force in 2005.90 Earlier, in May 1999, the African Com-
mission, which is the implementing body of the African Charter, mandated 
a Special Rapporteur on the Rights of Women in Africa,91 appointing the 
first rapporteur that year, effective retroactively to 1998.92 In Europe, in 
May 2011, the Council of Europe adopted the Convention on Preventing 
and Combating Violence Against Women and Domestic Violence,93 which 
protects women against all forms of violence, including violence based on 
sexual orientation.94 A much earlier regional example came in 1928, when 
the Organization of American States established the Inter-American Com-
mission on Women. In 1994 the Inter-American Commission on Human 
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Rights created an Office of the Rapporteur on the Rights of Women.95 While 
these measures buttress standards on women, the plight of women and girls 
continues to be grave.

Existing standards on women’s rights—and the corresponding duties 
on states—have to be clarified further and more guided performance targets 
established in order for them to be realized. More resources and energy must 
be applied to the translation of these standards at the regional level within 
nations. Universal monitoring and enforcement bodies, such as the CEDAW 
Committee, may have to be reformed to make them more effective.96 At 
the normative level, the vexed relationship between religious doctrine and 
practice and women’s rights must be sorted out and resolved. The Abrahamic 
faiths, especially Islam and Christianity, must be held accountable for their 
doctrinally based discrimination against women. Religious doctrines stoke 
violence and discrimination against women in popular culture. Religions 
either teach or imply that women are not equal to men, and that the for-
mer should be subservient to the latter. Universal human rights institutions 
and stakeholders must take the battle to established religions and demand 
an end to doctrines, teachings, and practices that are misogynistic, hateful, 
and discriminatory against women, including the prohibition of women from 
serving as priests, popes, or imams. States, in particular, should deny legal 
status and tax breaks to religious institutions that discriminate on the basis 
of gender identity and sexual orientation. The work of Abdullahi An-Na’im, 
the scholar of Islam and human rights, in which he pursues the normative 
reinterpretation of holy text and Sharia to promote and protect the rights 
of women, will be indispensable in setting new or reforming existing human 
rights standards.97 This and similar scholarship should be the basis for more 
informed NGO normative activism within IGOs and states. Translating the 
normative and institutional gains of the last several decades, including the 
Beijing Platform for Action, will require the refinement of standards or the 
creation of new ones to get at entrenched problems and more effective 
receptivity and enforcement by individual states.

Terrorism is another old, but recently renewed, international problem 
that has exerted pressure on human rights. The space and standing of the 
human rights standard-setting universe appears to have contracted somewhat 
after the September 11, 2001, suicide attacks and the American response 
to them. In the aftermath of the attacks, and particularly because of the 
violent American response to them under George W. Bush, there were sug-
gestions that the human rights era may be over.98 Popular and scholarly com-
mentary suggested that concerns about security and terrorism had pushed 
human rights farther down the ladder of international concerns.99 Aggressive 
actions by a number of governments suggested they were using terror and 
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security as a pretext to violate human rights or sharply qualify their official 
support for them.100 States have an obligation to protect those within their 
borders from violent attacks, and the so-called war against terror must not 
be used as a pretext to trample on human rights. But that is precisely what 
several states seemed to do, especially illiberal or repressive regimes such 
as Egypt or Zimbabwe, or occupying states such as Israel. They and others 
took advantage of America’s militaristic response to terror—at home and 
abroad—to crush opponents in the name of security.

The abduction and torture of terror suspects under Bush was a most 
blatant violation of human rights standards. His administration condoned 
and sanctioned “extraordinary rendition,” also known as “irregular rendi-
tion,” in which terror suspects were extrajudicially transferred to countries 
known to practice torture.101 The “rendered” suspects would be “tortured by 
proxy” for the United States to extract confessions.102 More than three thou-
sand people were transferred in the rendition program run by the American 
CIA with the cooperation of EU member states where suspects were abduct-
ed, held in secret detention facilities, known as “black sites,” and transferred 
to states that practice torture. A Council of Europe Parliament investigation 
reported that the CIA had flown more than 1,245 flights for renditions.103 In 
2009, the new American president, Barack Obama, issued Executive Orders 
13491-93 to ensure lawful interrogation of detainees, review detention policy 
options, and review cases of individual detainees at Guantanamo and its 
possible closure.104 The orders revoked Bush’s Executive Order 13,440, lim-
iting Article 3 of the Geneva Convention. Yet Obama’s Executive Orders 
did not prohibit extraordinary renditions.105 The United States routinely 
tortured suspects, including “waterboarding” them, in various places, most 
prominently at Guantanamo, Iraq, and Afghanistan.106

Concerns about terror and violence cannot be the reason to suspend or 
abrogate constitutional guarantees, due process protections, and established 
human rights standards. Nor can they be the excuse to resort to the same 
tactics used by nonstate actors who would inflict terror on society. The 
proper balance between human rights and security concerns must be found, 
and a collective group—of states, IGOs, human rights NGOs, and think 
tanks—must lead the efforts to establish a normative and policy relationship 
between human rights and the duty of states to protect civilians from violent 
attacks without compromising human rights.107 Existing UN instruments 
on terror and related questions were designed to prevent and punish ter-
ror, and their provision cannot address the relationship between terror and 
human rights.108 NGOs and IGOs should take a fresh look at this complex 
dilemma and suggest a normative framework to address it. The mandate of 
the UN Special Rapporteur on the Promotion and Protection of Human 
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Rights While Countering Terrorism should be invigorated and enabled.109 It 
seems clear that new standards will have to be set to unravel the conflict 
between these two critical but apparently conflicting questions.110

IS THERE A NEED FOR NEW STRATEGIES?

The drafters of the UDHR could not have imagined the enormous success 
of the human rights movement. Even so, more work is ahead: actors in 
the world of standard setting need to pursue more collaborative, consulta-
tive, and participatory approaches to standard setting. These approaches 
must include states, INGOs, local NGOs, the South, the North, and other 
actors from across social divides. The suspicions and exclusions of the past 
should be discarded so that all the key actors work in unison. NGOs will 
have a central role to play in this process because they have the energy, 
interest, expertise, and credibility to push for new standards. The same 
approaches will be relevant whether one seeks to protect existing standards, 
revise them, or even push for entirely new ones. But standard setters need 
to think outside the box, that is, beyond the treaty as the only preferable 
method for norm setting. The Guiding Principles on IDPs demonstrated the 
need for such flexibility. But extending the reach and depth of the human 
rights corpus—and its attendant institutions and processes—is not simply 
a matter of embellishing the status quo. Human rights norms that advance 
hegemonies must be upset and replaced. The entire edifice of human rights 
needs to be reviewed and reconstructed. The discourse of human rights 
itself must change to become multicultural, inclusive, and multidimensional.

The human rights project should no longer be insular, especially as 
a labor of the mind. It should open up to new scholarly trends from the 
South, such as Third World Approaches to International Law. TWAIL, as I 
have discussed elsewhere, seeks to understand and reconstruct the world in a 
nonhegemonic way.111 As an idea, the roots of TWAIL stretch back to the 
movement for decolonization—in Africa, Asia, and Latin America—after 
World War II. The method confronts the imperial hegemony of the West, 
and perhaps now of the East, with China and India increasingly express-
ing imperial aspirations. It is a response to the conditions and vagaries of 
domination and exploitation by ravenous political and economic systems, 
and it uses international law—in all its iterations—to respond to the unjust 
global order. As I outline elsewhere:

TWAIL is driven by three basic, interrelated, and purposeful 
objectives. The first is to understand, deconstruct, and unpack 
the uses of international law as a medium for the creation and 
perpetuation of a racialized hierarchy of international norms 
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and institutions that subordinate non-Europeans to Europeans. 
Second, it seeks to construct and present an alternative norma-
tive edifice for international governance. Finally, TWAIL seeks 
through scholarship, policy, and politics to eradicate the condi-
tions of underdevelopment in the Third World.112

The project of TWAIL is necessary for the redemption of the human 
rights project. In this exercise, investment in standard setting remains a 
critical question. Since there are many emergent needs, it seems that clear 
substantial investments are still required, including more work in the areas 
of disabilities, sexual orientation, globalization, indebtedness, economic and 
social rights, and women’s rights. The need for more resources for implemen-
tation does not preclude the abandonment of standard setting; if that were 
the case, the International Criminal Court would never have come into 
being. But even the ICC itself must not turn justice into a tool of the West 
against the South, and especially Africa. The human rights movement’s 
failures have been in creating counterhegemonic norms, implementation, 
and just enforcement. The good news is that the human rights movement 
is now an integral part of the human conscience. The bad news is that 
both new standards and the clarification of existing ones tend to be areas 
of great controversy and complexity.113 Standards in the area of civil and 
political rights are highly developed and sophisticated yet progress in other 
fields—for example, economic rights—has been slow, if not static at times.

All group or collective rights face particularly acute challenges. Stan-
dards on terrorism and human rights, sexual orientation, wartime and rape 
victims, the rural poor, peasant farmers, urban migrants, dispossessed work-
ers, farmworkers, and women’s rights provide different challenges. NGOs, 
the engines that drive the standard-setting processes within IGOs, must 
learn the lessons of past campaigns, both failures and successes, to craft 
effective approaches for each of these target areas. The most stubborn of 
these areas is economic and social rights, and by extension, the right to 
development. Reluctance characterizes the response of many states, IGOs, 
and NGOs, particularly INGOs, to standard setting in these rights. Courage, 
innovative approaches, and new sponsors are needed to overcome fatigue 
and disinterest. 

Although existing gaps in some standards may need to be addressed 
with new strategies, the lessons of history suggest that large coalitions of 
INGOs and NGOs should form the nucleus of future campaigns. Addition-
ally, sympathetic states and UN specialized agencies can become important 
allies and catalysts—and sometimes leaders—of campaigns. Mexico and dis-
ability rights, Costa Rica on the Optional Protocol to the Torture Conven-
tion, and Norway with the Declaration on Human Rights Defenders are 
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classic examples of states that sought leadership in the setting of particular 
standards. More states from the South should lead campaigns, as South 
Africa has done with sexual orientation and gender rights. The Landmines 
Convention and the Convention on the Rights of the Child are models of 
such cooperation. Advocates for human rights should cultivate this formula 
and these levels of commitment in order to address the normative lacu-
nae in the human rights corpus. Otherwise, those lacunae will undermine 
the success and authority of the human rights movement and threaten its 
gains. The movement must conquer new frontiers to remain relevant and 
to protect its achievements. But in doing so, it must deepen its commit-
ment to a reorientation of the human rights movement—its corpus and 
discourse—which has been captive to ideas of the market, to liberal theory 
and philosophy, and to Eurocentrism.



SEVEN

A NORMATIVE CRITIQUE  

OF HUMAN RIGHTS

To the transformational human rights thinker and advocate, the official 
human rights project—anchored in the United Nations—can be a para-
dox. The official, traditional human rights thinking, which is steeped in 
liberalism, appears designed to protect the status quo and, as such, hardly 
acts as a medium of liberation. In its global order states sit at the center of 
global governance, and the elites who control them ultimately decide what 
standards are set and how they will be enforced. At the pinnacle of this 
order are intergovernmental organizations (IGOs) controlled by the most 
powerful states and hewing to international liberalism. Leading the charge 
are the United States and its strongest allies in the West—the United 
Kingdom, France, and Germany. Russia, a counterweight to the West, has 
since its annexation of Crimea and invasion of Ukraine dashed any hopes 
for political liberalization and become a menace to global order.1 China, the 
largest emergent power, faces an uncertain future as its population modern-
izes. Whether China can resist a popular political revolution by its growing 
middle and wealthy classes or whether it breaks apart, or becomes a liberal 
state, is an open question. The leading IGOs are the UN, the Bretton 
Woods institutions, and the World Trade Organization. These IGOs are 
committed to preserving—in one way or another—the underlying political 
and economic tenets of the post–World War II order. Human rights doctrine 
was the moral anchor of that postwar order, which pivoted on philosophies 
of free markets and political pluralism under the tutelage of the West. All 
other counterhegemonic blocs and philosophies have either imploded or 
been delegitimized. The looming question is whether the transformational 
human rights thinker and advocate must accept human rights as the only 
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possible medium for change. If so, how do transformative human rights 
thinkers reconstruct the human rights movement so that it is not simply a 
guarantor of free markets and global liberal political hegemonies?

In the past, counterhegemonic political activists and thinkers gravi-
tated toward different iterations of Marxism, only to be deeply disappointed 
by the obsolescence of the states that embraced it. Third world thinkers 
tried other philosophies—which borrowed heavily from Marxism—such as 
dependency theory.2 While insightful, and reconstructive in their outlook, 
such philosophies have not given the third world a clear path and blue-
print for casting off poverty and the hegemony of the West. In the more 
recent past, more progressive thinkers have retreated to human rights as a 
medium for advancing the liberation project. They have done so because of 
the power of the idea of human rights and the potential for its reconstruc-
tion using emancipatory third world and other progressive discourses in the 
West. The works of Boaventura Santos, the Portuguese transformational 
thinker, attempt this synthesis.3 Many of these scholars realize that perhaps 
no other moral idea has exerted more influence over the internal character 
of the state than human rights in the last sixty years. Are they succeeding 
in reworking the human rights discourse? Louis Henkin seems to concur: 
“Ours is the age of rights,”4 he writes, and to emphasize the point, he states 
without qualification that “human rights is the idea of our time, the only 
political-moral idea that has received universal acceptance.”5 Such categori-
cal statements from one of the most respected voices in the academy must 
be taken seriously. The idea of human rights has proven seductive to many 
societies and traditions in the last half century, although Henkin’s unequivo-
cal statements appear to be aimed at critics of universalism. But whether 
cultures across the globe have given the idea “universal acceptance,”6 as 
Henkin calls it, is a different matter. Distinction must be made between 
the ratification of human rights treaties by states and the internalization of 
the norms of the human rights corpus by the cultures on which those states 
stand. Even if one were to concede the point, the tension does not resolve 
the question about the politics of human rights. Nor does it do away with 
the vexed process of standard setting and the fight over the ideological 
content of its normative canon.

It is the contention of this chapter that the birth of the modern 
human rights movement during the Cold War irrevocably distorted the 
identity of the human rights corpus. Certainly, mainstream human rights 
scholars and activists, especially those from the West and their close allies 
in the South, have been reluctant to ask uncomfortable questions about 
the philosophy and political purposes of the human rights movement. Such 
questions are taken as a mark of disloyalty to the movement or an attempt 
to provide cover and comfort to those states that would violate its norms. 
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Unfortunately, only a handful of critical thinkers have seriously engaged 
this debate. The result is a paucity of good critiques about one of the most 
powerful ideologies of modern times. At the very least, it is irresponsible for 
thinkers to avoid such conversations precisely because human rights norms 
have become a blunt instrument in the hands of imperial states.7 Of all the 
branches of international law, human rights scholarship appears to have 
suffered the most from zealous advocacy as opposed to critical analysis. In 
their role as thinkers, which ought to be protected from proselytism, scholars 
have become unabashed advocates who blur the line between thought and 
action. Leading human rights thinkers such as Philip Alston and the late 
Louis Henkin defended human rights as academics and advocates of the 
project without distinguishing between the two.

This chapter argues that the failure of critical analysis is not accidental. 
It is a deeply held belief in what many thinkers and human rights activists 
see as the redeeming power of the human rights corpus. While not conspira-
torial, such a posture is historical, strategic, and the unavoidable result of 
the internal logic of the human rights corpus. The founders of the human 
rights movement—most principally the drafters of the Universal Declaration 
of Human Rights8—succeeded only by presenting the human rights idea as 
universal, nonpartisan, acultural, ahistorical, and nonideological.9 Mary Ann 
Glendon shows that the founders struggled with the idea of universality, but 
in the end concluded that “the principles underlying the draft Declaration 
[UDHR] were present in many cultural and religious traditions, though not 
always expressed in terms of rights.”10 This is universal legitimation through 
the back door, especially because many of the cultures on whose behalf the 
“founders” of human rights spoke were excluded from the drafting. Never-
theless, the fact that they decided to cast the text in the Western idiom of 
the rights language—the one that best speaks to a political democracy—is 
telling. Surprisingly, they did not discuss the political nature of the society 
that the UDHR would produce, and no controversy arose from this omission; 
perhaps it was the incontrovertible evidence of their bias. Nor do extended 
philosophical postulates or ideological justifications exist in the UDHR, or 
in any of the two principal human rights covenants, about the character of 
the society they would produce,11 an especially confusing absence, given the 
ideological chasm posed by the West-East, capitalist-socialist dichotomy at 
the time. These are glaring omissions, especially for the launch of a universal 
creed. Whether it was simply Western triumphalism over the new global 
order is a question for historians.

Although the reasons for the failure to explicitly identify the human 
rights corpus with a particular political ideology, typology of government, or 
economic philosophy are complicated, the silence does not mean that such 
identification is absent. A critical study of the corpus places it squarely in 
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the liberal tradition and firmly in the state genre of a political democracy. 
But within this iteration, where a bare political democracy is the minimum, 
a maximalist political society is a mature welfare state. In other words, 
a political democracy passes the human rights test for meeting the basic 
normative and institutional requirements for that typology of government. 
At their most rudimentary, these can be characterized by bare republican-
ism, as would be the case, for example, in some of the new democracies of 
Eastern Europe and Africa and, more recently, in emerging orders in North 
Africa and the Arab world following the 2011 Arab Spring. At its most 
sophisticated, political democracy is complimented by social democracy, or 
a thick welfare state,12 as has been the case in most Scandinavian countries. 
In contrast, a political democracy could also be a thin welfare state,13 such as 
the United States, in which marginalization is largely seen as an individual 
moral failing. In any case, both the thin and thick welfare states exceed the 
minimum normative standard set by the human rights corpus.

Wittingly or not, the framers of human rights doctrine sought to 
vindicate values and norms that incubate political democracy, a not very 
surprising fact, given the identities of the conceptual framers of the UDHR. 
Virtually all were either drawn from, or steeped in, the liberal tradition.14 
Even though Glendon has pointed to a significant contribution by Latin 
America to the UDHR, she is not referring to the input of native Latin 
American or non-European actors.15 In the late 1940s, when the UDHR was 
being formulated, the Latin American officials at the table were decidedly 
Eurocentric. But even Antonio Cassese, one of the most influential Western 
scholars and practitioners of human rights, flatly admitted that the West was 
able to “impose” its philosophy of human rights on the rest of the world 
because it formulated the post-1945 international order and dominated the 
United Nations.16 Later human rights texts, particularly after decolonization 
in the 1960s, were more participatory because of the entry into the United 
Nations of states from the global South. It would be a mistake, however, to 
conflate inclusivity with a radical normative shift in the basic character of 
the human rights corpus because subsequent texts built on the normative 
script of the founders.

Oddly enough, the founding documents of the human rights move-
ment studiously avoided—did not mention even once–—the most politically 
important words and terms of the past several hundred years. They still do 
not. Is it not curious that neither the UDHR, the ICCPR, nor the ICESCR 
use the terms capital, market, colonize, imperial, political democracy, liberal-
ism, or any of their derivatives? The exception is the oblique and dubious 
reference to “democracy” in the UDHR.17 The UDHR appears to sanction 
political democracy as the presumptive choice of the human rights corpus, 
although it does not explicitly say so or explain why. A similarly intriguing 
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reference to “democracy” is made by the ICCPR.18 A possible explanation 
for these omissions and obfuscations is the reluctance to identify the human 
rights movement with a particular normative tradition, philosophy, or ideol-
ogy, but the lack of extended theories and philosophical justifications for the 
human rights corpus has left the doctrine vulnerable to attack. Importantly, 
it has mystified and obfuscated the normative and cultural gaps in the corpus.

This chapter contends that the human rights corpus is a moral project 
of political democracy, and that the failure of the framers to openly base 
the doctrine on this irrefutable premise has done more damage than good. 
First, it falsely portrays human rights discourse as a project with no basis 
in historical, cultural, and ideological choices. This abstraction is either 
debilitating, if you are a critic, or empowering, if you are a true believer. 
As a critic, one starts from the disadvantage of disproving a negative. But 
as a believer, all one has to do is affirm the negative. Second, the distortion 
of the true identity of the corpus masks its deficits and makes it difficult 
to debate them in the open. It is an exercise akin to shadow boxing. The 
target is elusive, and the energy expended is not productively applied. Third, 
because of the absence of linkage between political democracy and human 
rights, a critique of the former is not necessarily the unveiling of the lat-
ter. Soon, however, the problem becomes obvious: the human rights corpus 
has a mercury-like quality, elusive and slippery. The argument here is that 
identifying—equating—political democracy with human rights would provide 
thinkers with a solid foundation for debating, articulating, and formulating 
an ideology that can better respond to powerlessness, human indignity, and 
the challenges of markets and globalization.

POLITICAL DEMOCRACY AND HUMAN RIGHTS

Political democracy—no matter its iteration—is the most critical realiza-
tion of the liberal tradition, and perhaps the most foundational articula-
tion of liberalism and politics lies in John Locke’s seminal works.19 Formal 
autonomy and abstract equality, its twin pillars, underlie the notion of the 
bare republican state, popular sovereignty, and ultimately a limited constitu-
tional government.20 Even though Locke thinks of the individual as living in 
society, he nevertheless is the center of the moral universe.21 This emphasis 
on the individual as an atomized artifact framed the development of politi-
cal society in the West and forged a normative project that produced the 
human rights corpus. As argued elsewhere, in the “historical continuum, 
therefore, liberalism gave birth to democracy, which, in turn, now seeks 
to present itself internationally as the ideology of human rights.”22 The 
theory and practice of political democracy are not static, nor can they be. 
Even so, both rise on two fundamental principles and assumptions. First, 
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the individual, for whom the system ostensibly exists, is endowed with cer-
tain abstract, inviolable—sometimes called unalienable—rights, which are 
historically constructed from culture, religion, tradition, citizenship, and 
economic modes of production. There is nothing natural about such rights, 
but they are normatively presented as the quintessence of human dignity, 
another elusive term loaded with cultural and political bias. Second, political 
society must be constructed in a way that protects and nurtures this vision 
of the ideal individual.

How, or why, is political democracy the moral expression of human 
rights? Political democracy, as understood today, describes a normative 
typology of government that is characterized by certain procedural attri-
butes. Even though it is a regime of institutions, political democracy is not 
consequentialist, or result-based, in substantive terms. Rather, some of its 
well-known theorists and proponents have defined it in purely procedural 
language.23 Democracy is at some level a method that yields a particular sys-
tem. As Samuel Huntington describes it, the democratic method has two 
key dimensions: contestation and participation, through which the “most 
powerful collective decision makers are selected through fair, honest, and 
periodic elections in which candidates freely compete for votes and in which 
virtually all the adult population is eligible to vote.”24 This definition does 
not problematize democracy and its proclivity for machine politics and the 
vested class interests that encumber the state through the media and other 
institutions of social control. But that is largely the point—democracy is 
mostly about process that on its face looks fair and ostensibly permits popular 
participation. What happens underneath the process, or its outcome, is not 
the major concern of democracy.

What is important is that contestation and participation—as critical 
pillars of the system—imply the existence of a number of vitally significant 
rights. These democratic rights are necessary for free and fair elections. 
Among others, they include the rights to speak, assemble, organize, and 
publish.25 But they make a polity a democracy only if universal suffrage is 
granted, real political opposition is permitted, and the elections are free and 
fair.26 According to Huntington, therefore, “Elections, open, free, and fair, 
are the essence of democracy, the inescapable sine qua non.”27 This view 
assumes that the elected leaders will be responsible for addressing—or not—
the most pressing issues once they assume office. But what if the elected 
leaders—or the political class—are not concerned about certain forms of 
powerlessness or assaults on human dignity? Is the populace then doomed? 
This minimalist definition of democracy hearkens to liberalism’s cardinal 
commitments—formal autonomy and juridical equality. Steiner has captured 
this commitment well:
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Under the traditional understandings of liberal democratic theory, 
the correlative duties of government do not obligate it to create 
the institutional frameworks for political debate and action, or to 
assure all groups of equal ability to propagate their views. Rather, 
those traditional understandings require governments to protect 
citizens in their political organization and activities: forming 
political parties, mobilizing interest groups, soliciting campaign 
funds, petitioning and demonstrating, campaigning for votes, 
establishing associations to monitor local government, lobbying.28

Thus, traditional understandings of liberalism or political democracy 
are not concerned about the asymmetries of power between citizens or the 
ability of entrenched interests to maintain social control over politics. This 
marketplace approach to political democracy retains impediments to actual 
equality and constrains the autonomous individual. Again, Steiner has iden-
tified this question:

Government makes many paths possible, but it is for citizens to 
open and pursue them. Choices about types and degrees of par-
ticipation may depend on citizens’ economic resources and social 
status. But it is not the government’s responsibility to alleviate 
that dependence, to open paths to political participation which 
lack of funds or education or status would otherwise block.29

Steiner suggests that both the UDHR and ICCPR provide for a regime 
of political participation that is virtually identical to political democracy.30 
The drafting of both documents drew from at least a century of Western 
liberal pluralist doctrine and practice, and the two documents provide for 
other civil and political rights—such as due process protections, indepen-
dence of the judiciary, and equality and nondiscrimination norms that are 
essential for a political democracy. Today, the spread of the liberal constitu-
tion—and constitutionalism—are deeply rooted in the human rights corpus 
and its discourse, and, in fact, constitutionalism is the model of government 
envisioned by the human rights corpus. Its pillars are popular sovereignty, 
an idea based on the will of the people as the basis of government; genu-
ine periodic elections in a multiparty system; checks and balances with an 
independent judiciary; and the guarantee of individual rights.31 The bill of 
rights in many post-1945 constitutions is central to the spread of this model. 
William P. Alford has correctly written that after the end of the Cold War, 
the United States embarked on a campaign to export political democracy, 
even if it was done on a selective basis.32 European political democracies 
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followed suit. In this civilizing orgy, human rights were often employed 
interchangeably with political democracy.

HUMAN RIGHTS, IDEOLOGY, AND POLITICS

Human rights scholars and advocates, such as Luis Henkin and Jack Don-
nelly,33 often present the movement as above politics. Even though its basic 
texts assume a genre of political and social organization, the literature and 
discourse of human rights, they say, are divorced from self-interest, ideol-
ogy, materialism, and partisanship. Instead, movement scholars and activists 
paint it as a universal creed driven by nobility and higher human intel-
ligence. Their writing is tinged with metaphors and language that suggest 
eternity or a pinnacle in human history, and they present the basic human 
rights documents not as instrumentalist, utilitarian, experimental, or con-
venient, but as though they hold the final truth. Their language is eternal, 
almost heavenly, and forbidding in its messianic vision; it is elusive, yet 
lofty, idealism that implies that questioning its doctrine is perverse and 
unwelcome. The reality, however, is that human rights norms and standards 
address mundane and everyday human problems and are routine politics. 
This veneration of human rights and accompanying attempts to clean the 
movement of partisanship require close and critical scrutiny. Why not admit, 
at the beginning, that human rights is a patently political project?

To understand why its proponents are hesitant to assert the ideological 
and historical origins of the human rights corpus, one need not look further 
than their cradle in Europe. Admittedly, many of the ideas in human rights 
find analogies in other cultures and traditions, but this particular human 
rights corpus has a specific identity that yields certain societal typologies. 
As David Kennedy has aptly noted, the “human rights movement is the 
product of a particular moment and place.”34 Kennedy describes the origins 
of the human rights movement as “post-enlightenment, rationalist, secu-
lar, Western, modern, capitalist.”35 He suggests that these origins could be 
problematic for the movement—in obtaining legitimacy in other cultures, 
in the type of society that is created by the movement, and in the social 
and other costs associated with this vision.36 Unlike most Western legal 
academics writing on human rights, Kennedy has no problem in identifying 
this movement with the politics of the modern, liberal, capitalist West, or 
with political democracy. The reason for Kennedy’s ambivalence or even 
opposition to the movement’s ideology, as he himself alludes, is that he is not 
fully committed to the human rights project. He sees a movement in crisis:

The generation that built the human rights movement focused 
its attention on the ways in which evil people in evil societies 
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could be identified and restrained. More acute now is how good 
people, well-intentioned people in good societies, can go wrong, 
can entrench, and support, the very things they have learned 
to denounce.37

Yet, even so, Kennedy falls prey to the dichotomous view of the human 
rights movement in which the “good” secular West civilizes the “evil” or 
“other,” savage South.38 For what does he mean by “well-intentioned people 
in good societies?” Is that not the kind of language that excuses, legitimizes, 
and apoliticizes the human rights movement without picking apart its politi-
cal agenda? Perhaps Kennedy uses that language tongue-in-cheek. Ironically 
or not, this is the kind of language that implies that the human rights move-
ment does have a political agenda. After all, the “good society” is itself a 
normative project, and “well-intentioned people” are driven by the norms 
of the “good society.” What those norms are is what constitutes the political 
project of the human rights movement. Even so, Kennedy would probably 
object to the comments that Kenneth Roth, the executive director of Human 
Rights Watch, made in 1998 at a conference organized by the Carr Center for 
Human Rights Policy at the John F. Kennedy School at Harvard University.39 
In response to a critique of human rights as a Eurocentric project, Roth lik-
ened human rights norms to antibiotics that must be administered to the sick, 
in this case the global South, even if they are unwilling to cooperate. Roth’s 
arrogance was a throwback to earlier expressions of Eurocentrism, which saw 
people in the South largely as “subjects” and “objects” of the West.40

Not all human rights activists refuse to own up to the political pro-
gram of the movement. Ian Martin, a former head of Amnesty Interna-
tional, the one organization whose name is synonymous with human rights, 
called for the grounding of the movement in the “Universal Declaration of 
Human Rights and the two principal covenants on civil-political rights and 
social-economic-cultural rights.”41 Here, he was emphasizing the universality 
and equal importance of both sets of rights and arguing against a bias for 
the former over the latter. But he also warned that human rights should not 
identify with the new Western rhetoric of “democracy, human rights, and 
the free market economy.”42 Martin’s admonition appeared to be tactical—if 
not strategic—although it was not based on principle or a sophisticated 
analysis of the relationship between human rights norms, democracy, and 
free markets. He suggested that the movement should not be associated with 
the rhetoric of Western states, not that the rhetoric has no justification, 
philosophical foundation, or that it is wrong-headed. Rather, he opposed an 
open alliance between the human rights movement and the foreign policy 
objectives of the West. Nevertheless, he directly associated human rights 
norms with democracy:
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Of course the human rights movement works to guarantee democ-
racy. Universal human rights principles subsume democracy. They 
provide, however, a more precise definition of rights than can be 
derived from the hazier notion of promoting democracy, which 
itself can lead to too great a tolerance of human rights violations 
of governments which have been popularly elected—whatever 
the conditions and larger context for the elections.43

Martin’s assertions were unusual for a Western human rights crusader 
and deserve further review. For example, how might Martin extrapolate on 
what constitutes political democracy, and where does he see a divergence, 
if any, between democracy and human rights? To the extent that democ-
racy is a subset of human rights, could he envisage other political systems, 
apart from political democracy, that are acceptable to human rights norms? 
Interestingly, as secretary general of Amnesty International, he did not do 
much to change its mandate and philosophy or to embrace economic and 
social rights. In an apparent contradiction, Louis Henkin—who seemed to 
suggest a link between democracy and human rights—wrote that human 
rights norms point to a particular political society although not its form.

The idea of rights reflected in the instruments, the particular 
rights recognized, and the consequent responsibilities for politi-
cal societies imply particular political ideas and moral principles. 
International human rights does not hint at any theory of social 
contract, but it is committed to popular sovereignty. “The will 
of the people shall be the basis of the authority of government” 
and is to “be expressed in periodic elections which shall be by 
universal and equal suffrage.” [Art. 21 of the Universal Declara-
tion of Human Rights]. It is not required that government based 
on the will of the people take any particular form.44

It is not clear what Henkin means by “form” here. Perhaps he is referring 
to different forms of political democracy such as presidential or parliamentary 
systems, or to different electoral systems such as proportional representation 
as against first-past-the-post system. As Henry J. Steiner points out, and it 
seems Henkin would have agreed, open political dictatorships, sham democ-
racies, inherited leaderships, monarchies, and one-party states would violate 
the associational rights central to human rights and political democracy.45 A 
more direct and honest conversation about the political purposes of human 
rights can be had once these admissions are openly made. Then it will be 
easier to debate the values of the human rights movement, its deficits, and 
ultimately the reformist project that must be undertaken to fully legitimize 
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it. Whether that reformist project is really possible—as a pragmatic mat-
ter—is a different question.

What is important at this point in the history of the human rights 
movement is not whether its norms call for the installation of a political 
democracy. Movement scholars and activists should outwardly acknowledge 
this inherent conceptual and philosophical link so that attention can be 
focused on the meaning of that linkage. Are there, for example, some nor-
mative problems that are caused by this linkage? Do those problems deny 
the human rights movement—or political democracy—an opportunity to 
redeem their shortcomings? What are those shortcomings, and can they be 
corrected, or is there a necessity for a radical transformation of the human 
rights regime? It will be difficult, if not impossible, to get at some of these 
pressing questions if full disclosures are not made by the guardians of the 
human rights movement.

PATHOLOGIES OF CHOICE AND SUBSTANCE

The human rights corpus exhibits a variety of pathologies—both of choice 
and substance, that is, those which are based on biases, and those that 
are intrinsic to the corpus—that are limited and limiting. Many of these 
pathologies arise not only from the internal logic of the corpus but also from 
the tactical and strategic choices that its proponents have made over the 
past sixty years. One of these is the relationship between the containment 
of state despotism and the attainment of human dignity. Without going 
into a discussion about the critique of rights—indeterminacy, elasticity, and 
their double edge—suffice it to note that the human rights project basically 
polices the space between the state and the individual and not between 
individual citizens. As Karl Klare wrote, the dominant understanding of the 
human rights project “is to erect barriers between the individual and the 
state, so as to protect human autonomy and self-determination from being 
violated or crushed by governmental power.”46 Yet nothing intrinsic about 
human beings requires only their protection from the state and not also 
protection from the asymmetries of power between them.

The view of human dignity from a human rights perspective, which 
draws heavily from liberalism and political democratic theory, has an atro-
phied understanding of the role of the state. Admittedly, the thick welfare 
state is an attempt to emphasize a more robust view of liberalism. In human 
rights doctrine, this fuller iteration of liberalism is ostensibly contained in 
the ICESCR, but that document’s flaccidity, impotency, and vagueness are 
evidence of the bias of the corpus to a more limited vision.47 As is the case 
with political democracy, the human rights regime appears to be more con-
cerned with certain forms of human powerlessness and not others, a practice 
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particularly seen in the most influential human rights NGOs and institu-
tions (that is, because no major human rights NGO in the West focuses 
on economic, social, and cultural rights). The problem is not simply one 
of orientation; rather, it is the fundamental philosophical commitment by 
movement scholars and activists to vindicate “core” political and civil rights 
over a normative articulation that would disrupt vested class interests and 
require a different relationship between the state and citizens and between 
citizens. Human rights NGOs conveniently shied away from questions of 
economic powerlessness during the Cold War because charities and Western 
governments frowned upon them, a bias that was more than strategic—it 
was ideological. The few exceptions were Physicians for Human Rights and 
groups such as Oxfam, although the latter is not identified as a human rights 
organization per se. Several groups now exclusively focus on economic and 
social rights, including the National Human Rights Initiative48 and the older 
Center for Economic and Social Rights.49

One of the more interesting pathologies of the human rights texts is 
their avoidance of or reluctance to employ a certain vocabulary to describe 
powerlessness. How plausible is the UDHR—the single most important 
human rights document and one that calls itself a “common standard of 
achievement for all peoples and nations”50—if it does not recognize that, 
at the time of its writing, the bulk of the global South was under European 
colonial rule and subject to the vilest economic exploitation? It is difficult to 
believe that such an omission was an oversight, given that several powerful 
states and actors were engaged in an epochal contest between socialism and 
capitalism. In fact, the document seems to indicate a surreptitious recogni-
tion of secularism, capitalism, and political democracy through the guarantee 
of the rights that yield a society framed by those systems.

From the start, the movement and its founders did not see themselves 
as charged with the responsibility of addressing economic powerlessness. 
Economic, social, and cultural rights were relegated to just six articles in the 
UDHR, and they are the last ones addressed. Those articles are not scripted 
in a way that directly confronts powerlessness and exploitation. The rights 
relating to work and labor assume, for example, the fact and legitimacy of 
capitalism and free markets.51 Working people are therefore expected to fight 
for their rights within those systems and structures. The same logic is at work 
in the ICESCR; that is, it grants rights within a system of free enterprise 
that protects workers from the worst excesses of global capitalism. In this 
regard, the ICESCR should be understood as a normative project for a thick 
welfare state within a market economy, as a document that seeks to mitigate 
the harshness of capitalism and give it a more human face.

The human rights movement’s failure of imagination and its acquies-
cence to a free market vision of political democracy impedes its ability to 
think beyond markets and systems of exploitation that produce ugly social 
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structures. In political society, an absolute dictator would be impermissible 
under human rights norms and contemporary understandings of political 
democracy. Yet the movement sets no standards to prevent the existence 
of or to protect the victims of the economic equivalent of an absolute 
dictator—for example, exceedingly wealthy market monopolists such as bil-
lionaires in the United States. On the contrary, these figures are celebrated 
and venerated individuals in a political democracy; they certainly are not 
understood as the market equivalent of the political dictator by the human 
rights corpus. Yet the existence of their personal economic empires is a 
radical perversion of any egalitarian or equitable notions of human dignity. 
It is very difficult, if not impossible, to articulate a plausible argument that 
a system that permits such vast differences among citizens does not violate 
basic notions of human dignity. In an era of globalization, where capital 
knows no borders and is virtually unaccountable, questions of economic jus-
tice and fairness should obsess the human rights corpus and the movement. 
It is not enough to decry, as human rights NGOs do, the worst excesses 
of globalization or the most shocking practices, such as sweatshops and 
slave-like conditions of work. It must also develop a defensible normative 
project to address economic and social arrangements and systems. Human 
rights norms must do more than treat the government simply as the regula-
tor of markets, as is the case in a political democracy.

Finally, the human rights corpus and movement focus too much on 
process and rights at the expense of politics and substance. Politics is partisan 
and lacking in neutrality, so the movement steers clear of it. The move-
ment chooses to vindicate rights that are coded in positive law; by casting 
themselves as doing the work of the law, movement activists perpetuate a 
myth of objectivity. For example, during the Cold War the human rights 
community in the West deliberately distanced itself from the overt promot-
ers of democracy in the global South and the Soviet bloc.52 They wished to 
present themselves as a community interested in process and the rule of law, 
not politics or the ideological project of democracy, in order to avoid being 
seen as supporting the Western crusade, particularly under U.S. president 
Ronald Reagan, of rooting out communism in favor of pro-Western market 
or political democracies. Nevertheless, the human rights movement in the 
West relentlessly focused on Soviet bloc states and third world countries for 
their closed or authoritarian political systems, working with pro-democracy 
human rights advocates in those countries. Objectively, human rights groups 
were pursuing an agenda very similar to that of the Reagan administration.

CONCLUSION

The central arguments of this book rest on critiques of human rights—cor-
pus, discourse, movement—that explore its dynamism, but also its exclusions, 
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biases, deficits, and incompleteness. It uses the lens of standard setting to 
anchor these arguments. Ultimately, it concludes that despite the shortcom-
ings—and its errors—the human rights movement is a baby that should not 
be thrown out with the bathwater. There is normative reconstruction that 
is necessary. So is a cultural reimagination of the human rights project. The 
human rights texts and instruments examined here reveal complex realities 
and power dynamics that need to change to give the entire world a stake in 
the human rights movement. If that is not done—and done sooner rather 
than later—then the era of the human rights movement will end more 
quickly than one can anticipate. Resurgent ideologies and extremist views 
point to a new moral vacuum. Has the failure of human rights to respond 
effectively and as a legitimate weapon to the dystopian catastrophes in Syria, 
Iraq, Afghanistan, DRC, and CAR, Somalia, Yemen, and Ukraine exposed 
the impotence of human rights? This is why the call for reconstruction in 
this book is critical to the future of human rights.

To be sure, the human rights movement, whose constitutional anchor 
is the 1948 Universal Declaration of Human Rights, is arguably the most 
important crusade of our times. The language of human rights has been the 
language of decolonization, women’s rights, and the rights of racial, sexual, 
and religious groups. It has been a language of power in the hands of the 
elites and of excluded groups alike. In that sense, human rights demonstrate 
the ambivalence and double-edged sword of the rights discourse. The move-
ment’s two foundational treaties—the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on Economic, 
Social and Cultural Rights (ICESCR), both adopted by the United Nations 
in 1966—promise a society largely free of gross human rights violations and 
the most abominable economic deprivation. The former promises freedom 
from political tyranny and the abuse of power, and the latter, freedom from 
economic deprivation (although without promising equality).

Critiques of the human rights movement make sense only as attacks 
on its normative content and the nature of the society it would construct. 
Shorn of its high rhetoric, the human rights project is a scheme of norms 
that seeks to create a system of political democracies in which a culture 
of constitutionalism thrives. The UDHR and the huge catalogue of human 
rights treaties enacted thereafter have sought to implant in every country a 
constitutional system of laws founded on political and economic liberalism. 
Analyses of the key human rights texts reveal that the rights therein would 
create a state animated by these principles. In brief, such a state is based 
on the conception of popular sovereignty in which accountability by the 
people is exercised through a number of institutions and devices, the most 
important of which is the requirement of periodic and genuine elections in 
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a multiparty process. This most basic requirement implies the guarantee of 
a broad range of rights, including those of speech, assembly, and movement.

Critics have argued that the human rights movement is an attempt to 
universalize liberalism through its globalization. Leading human rights schol-
ars such as Antonio Cassese and Virginia Leary have categorically stated that 
the West imposed its philosophy of human rights on the rest of the world 
because of its control of the UN in 1948. That is, the human rights corpus is 
not universal because of its Eurocentric origins and biases, which is perhaps 
the most poignant critique of the human rights movement. This argument 
springs from the fact that the original drafters of the UDHR and the initial 
basic texts were either Westerners or individuals who were educated in the 
West or steeped in its traditions. This is how the early formulation and 
codification of the human rights standards—whose legacy is the signature of 
the corpus—were dominated by Western cultural norms and political ideas. 
Largely absent were African, Asian, Muslim, Hindu, and other traditions. 
This failure of multiculturalism at the start of the movement remains one 
of its most troubling drawbacks.53

The attempts to export human rights to the global South through the 
UN and the foreign policies of the Western industrial democracies have 
given credence to human rights as a historical continuum of the civiliz-
ing mission of Eurocentrism. In this view, human rights are perceived as 
an attack on non-European cultures that it deems barbaric and seeks to 
transform. The fact that the major international human rights organizations 
such as Amnesty International and Human Rights Watch are located in the 
West—and have traditionally focused their work in the third world—has 
done nothing to change the perception of human rights as a neocolonialist 
project. Furthermore, the rhetoric of imperial states—such as the United 
States and United Kingdom in their recent war and occupation of Iraq—
was often couched and justified on human rights grounds, but it provides 
evidence of the use of human rights discourse as a language of Western 
domination. The description of human rights as a gift of the West to the rest 
of the benighted, non-European world finds resonance in many countries.

To be sure, 2015 is not 1948. A lot has changed even in the world of 
human rights. The normative character of the human rights corpus is slowly 
being transformed into a more inclusive dogma. But that transformation 
is not yet deep enough. For example, as a secular enlightenment project, 
the human rights movement still does not know how to relate to Islamic 
societies, that is, how to understand and work with their views about the 
relationship between the state and religion or their understanding of gen-
der. Nor has the human rights movement figured out how to respond to 
markets and globalization. The problems here are embedded in the biases of 
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the corpus toward secularism, individualism, and Eurocentrism; they remain 
conceptual hurdles that the human rights movement is either intellectually 
lazy about or simply unwilling to address.

The challenge of the human rights movement is to free itself from 
Eurocentric cultural biases and its natural alliance with the West. If it does 
so, it will gain cultural legitimacy as the universal weapon for battle in the 
hands of the powerless. If not, it will continue to be perceived as a tool for 
imperial states bent on global domination. A truly universal human rights 
movement must rethink its conceptual biases, analytic assumptions, and 
strategic alliances. To do so, it must be purged of knee-jerk Eurocentrism, 
racist discourses, and free market assumptions. That is the only way human 
rights can truly become a higher form of human intelligence. But who is best 
placed to rethink and reformulate the human rights movement? Can this 
change come from the top, that is, the West, where the traditional human 
rights movement has its most ardent supporters and defenders? Or will it 
be initiated from below, the South, where the grassroots, on-the-ground 
work is being done?

In the last seventy years the world has seen substantial progress in 
addressing state tyranny.54 Part of this success is clearly attributable to the 
human rights movement and its marketing of the liberal constitution and 
the values of political democracy. But the successful march against state des-
potism has been conducted as a cloak and dagger contest—pushing a value 
system without directly stating its normative and political identity. Even if 
one were to allow for the tactical and strategic choices the movement had 
to make, this unfortunate situation need not become the movement’s legacy. 
Its advocates have an opportunity to think more robustly about human 
rights as a political project, to question its broader prescriptions for the 
society of the future.

This intellectual diffidence has been limiting to the human rights 
movement. Why hide the ball? Everything should be placed on the open 
table so that the world may openly debate questions of power and power-
lessness and how to reformulate the human rights corpus to address press-
ing crises. Perhaps the world will decide that human rights is not the right 
language for this struggle. Perhaps it will decide that it is. In any case, no 
one will ever know until the veil is taken off. The movement will lose its 
relevance unless it can address—seriously and as a priority—human power-
lessness in all its dimensions.

Perhaps the task of rethinking and reformulating the human rights 
project should not be left to NGOs or advocates with a religious belief in 
it or to those who are too preoccupied with the promotion and protection 
of human rights. There is a role for true believers, or those who take the 
norms as they are, and are primarily interested in how they can be realized 
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in practice, but they are too invested in practice to engage in distant and 
critical thinking, even heresy. While praxis is a reality, it does not overrule 
a subtle division of labor. Universities and think tanks in both the North 
and the South, but especially in the South, can make a critical contribution 
to the reformulation. Ideally, a university should be free from the tyranny 
of practice, or policy, and the political correctness associated with both, 
particularly in the human rights field. They can be a place of refuge for 
the irreverent and detached scholar, one who can think without the biases 
of movement commitment and loyalties. The scholar’s work can be done 
in “pure theory” offering and research or within the more timid confines 
of the many human rights programs that have sprung up in the academy. 
Such programs offer a mixture of critique, research, and practice, but with-
out the tyranny of unbending commitment or conformity. The youth of 
these programs—the most senior among them is just a couple of decades 
old—gives them an elastic and experimental status so that their rationale 
and identity are still open to searching questions. Perhaps this is the most 
hopeful thing about these programs: that they are not frozen and have not 
been fully captured by traditional biases, a fact that would prevent them 
from imagining more progressive and cutting-edge roles. Unfortunately, an 
audit of these programs, and in particular their academic aspects, yields 
some worrying signs.

Typically, from a programmatic point of view, university human rights 
programs follow a familiar script, influenced by the earliest programs at Yale 
and Harvard. As such, human rights programs are composed of the follow-
ing facets, to a lesser or larger degree, depending on their resources and the 
imagination of the program director: coursework, which includes courses, 
seminars, research papers, and thesis for regular law students; clinics, which 
mimic an apprenticeship model for human rights advocacy, and therefore 
act as training grounds for human rights cadres; publication of human rights 
journals; hosting conferences; internship programs, in which students are 
placed in institutions and groups pursuing human rights work; a speaker 
series on campus; fellowship programs—usually non–degree affiliated—for 
senior scholars, leaders in the human rights movement, jurists, and others; 
and occasional fieldwork. This could be the wellspring for new thinking, 
but it is lacking in “pure theory” offerings where the most searching and 
discomforting questions are bound to emerge.

The large hodgepodge of pursuits within the university human rights 
program suggests a blurring of lines between strictly academic and non-
academic aspects of the program, and it largely conflates scholarship and 
activism, or, put differently, the search for knowledge and the advocacy of 
a perceived truth. This inability to unambiguously situate themselves either 
within or in relation to the human rights movement is the fundamental 
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problem faced by human rights programs. The prevailing view at human 
rights programs is that they are an integral part of the human rights move-
ment, that they are, in effect, proselytizers. For this reason, they approach 
what they see as their duty in the human rights movement with an evan-
gelical zeal and largely treat the human rights text as holy writ, sacred and 
beyond reproach. Being the “amen corner” of the human rights movement 
is a misunderstanding of their role in the university. They can, and should, 
train the next cadre of human rights thinkers and workers, but they should 
instill the critical thinking and analytical skills that nurture the imagination 
and intellect, not the fervor that feeds a religion.

In this traditional role, human rights programs have a bond of trust 
with the human rights corpus and act as the intellectual guardians of the 
human rights movement. Their intellectual stewardship of the human rights 
movement is essential, but not as cheerleaders. Many of these programs 
start from the premise that human rights are a glimpse of eternity, of the 
good society, a view that preserves universities as uncritical advocates of 
the human rights project. Given the relationship between human rights and 
liberalism or Western civilization, universities must politicize and problema-
tize human rights as a language of power and imperialism. They—and the 
human rights programs within them—should be skeptical about assertions 
of final truths; they must embrace human rights as a discipline of inquiry 
and not as a cause.

The first area of inquiry for human rights programs should be in the 
doctrine and discourse of human rights, that is, its corpus and movement. 
These programs should seek to unpack, understand, critique, and system-
atize both of these elements of human rights. In effect, they must criti-
cally examine the human rights corpus and identify its conceptual gaps and 
inconsistencies, its cultural relevance, and its illegitimacy. They must clarify 
and expand the scope of the text and critique the institutions and the 
actors that author and participate in the production and implementation 
of its norms. In their second role, they must critique the NGO, INGO, 
and IGO communities, the so-called foot soldiers and “real guardians” of 
human rights, for biases, inefficiencies, and inequalities among themselves. 
NGOs, for instance, are too busy to reflect on the vexing nature of human 
rights, they generally look through a black-or-white, good-or-evil lens, and 
they treat human rights norms as sacred. Third, the university ought to be 
the funnel through which individuals who wish to work in human rights 
are trained as thoughtful and even skeptical activists. This training should 
produce activists who are alert to the complexities of the human rights cor-
pus itself. It would preclude the university’s involvement in direct advocacy 
like NGOs—filing briefs, conducting field research, and denouncing govern-
ments—except as a forum for clinical, hands-on training for students. This is 
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not to say that human rights clinics should not have live clients. They can—
and should—but without putting advocacy above the educational mission of 
the clinic. The value of human rights clinics in law schools is indisputable 
as a crucible for training sensitive, skilled, and competent human rights 
lawyers. That is why Eric Posner is dead wrong when he dismisses clinics 
as a charade that wastes money and has no pedagogical value.55 Human 
rights clinics are no different from clinical programs in other law subjects 
or even in other disciplines such as medicine. Their impact on training the 
next generation of professionals, thinkers, and citizens cannot be gainsaid.56 
But universities and human rights programs should not be sucked into the 
human rights vortex of self-righteousness, lest they lose their sense of studied 
distance and skepticism. The identity of human rights study and research 
at universities, including the human rights programs, ought to evolve along 
these lines, so that they can play a more useful role in constructing a move-
ment that avoids the pitfalls of power and ideological biases, that shuns 
religious zealotry, that recognizes that human rights are deeply political, that 
sees human rights as an experiment in affirming human dignity and reducing 
powerlessness. Human rights programs ought to see themselves as guardians 
of the search for the knowledge of human rights and human dignity, not as 
the primary, or co-equal, implementers of that truth.

This reconstructionist role would be best led by universities in the 
South working with critical thinkers in universities in the North. Although 
universities in the South still face many challenges—resource constraints, 
state interference, and a brain drain—they produce thinking that is not 
necessarily wedded to liberalism. They also have an incentive to make origi-
nal contributions to conceptions of human dignity that are not tied to, or 
dominated by, European ideas and history. Indians and other Asians, Arabs 
and Muslims, Africans, and other demographics that historically were not 
allowed to exert intellectual influence on human rights standard setting 
should do so through the university in the South. It is possible, as Santos 
argues, that other ways of knowing the human condition and of creating 
normative and institutional responses to human privation and powerlessness 
do exist.57
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